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CURRENT TOPICS. 





In First National Bank v. Christopher, lately 
decided by the Supreme Court of New Jersey, 
P. was a member of a firm, and also a direc- 
tor of abank. He obtained at the bank the 
discount of a note belonging to the firm, 
which had been got of the maker by fraud. 
He had notice, as a member of the firm, of 
the fraud before the note was offered for dis- 
count, but did not communicate his knowledge 
to any of the officers of the bank. It was 
held that the knowledge of P. was not con- 
structive notice to the bank. The directors 
of a corporation, said Depur, J., are not in- 
dividually its agents for the transaction of its 
ordinary business which is usually delegated 
to its executive officers, such as the president 
or cashier. Directors are possesssed of ex- 
tensive powers, even to the extent of absolute 
control over the management of its affairs, 
but these powers reside in them as a board; 
and when acting as a board, they are collec- 
tively the representatives of the corporation. 
Notice to directors when assembled as a board, 
would undoubtedly be notice to the corpora- 
tion. Under what conditions knowledge ac- 
quired by a director in other than his official 
capacity, will be constructive notice to the 
corporation, and be binding on it, is not en- 
tirely settled in the cases. A distinction has 
been taken between knowledge of illegality or 
want of consideration of a note, by a direc- 
tor who acts with the board in discounting it, 
and such knowledge on the part of a director 
who is not present and acting with the board 
when the discount is made. In the former 
case it has been held that the bankis bound by 
his knowledge ; in the latter it is not. Bank 
of the U. S: v. Davis, 2 Hill, 451; North 
River Bank v. Aymar, 3 Hill, 262; National 
Security Bank v. Cushman, 121 Mass. 490; 
Farmers, &c., Bank v. Payne, 25 Conn. 444; 
Farrell Foundry v. Dart, 26 Conn. 376; 
National Bank v. Norton, 1 Hill, 572; Wash- 
ington Bank vy. Lewis, 22 Pick. 24; 
President &c., v. Cornen, 37 N. Y. 320; 2 Lea- 
Vol. 8—No. 16 





ding Cas. in Eq. 171, note to Le Neve v. Le 
Neve. This distinction has been criticised and 
condemned by Mr. Justice Story as sapping 
‘the foundations on which the security of all 
banking and other moneyed corporations has 
been supposed to rest, to wit, that no act or 
representation or knowledge of any agent 
thereof, unless officially done, made or ac- 
quired, is to be deemed the act, representa- 
tion or knowledge of the corporation itself.’’ 
Story on Agency, § 140, b. So as to 
one who is acommon director in two compa- 
nies. Speaking on this subject, Mellish, L. 
J., in an English case says: ‘‘ I cannot think 
that, because he was a common director to the 
two companies, we are on that account to say 
that the one company has necessarily notice 
of everything that is within the knowledge of 
the common director, and which knowledge he 
has acquired as a director of the other com- 
pany. It appears to me that a director is 
simply a person appointed to act as one of a 
board, with power to bind the company when 
acting as a board, but having otherwise no 
power to bind them.’’ And James, L. J., 
characterized the proposition that where a di- 
rector of a bank is asking a loan for himself, 
it should be imputed to the banking company 
that they have knowledge of his own private 
affairs, as most unreasonable, Re Marseilles 
Railway Co., L. R, 7 Ch. App. 161. The 
cases to the same effect are collected and com- 
mented on in the text and notes of Mr. 
Green’s edition of Brice’s Ultra Vires, page 
424, et seg. See also Fulton Bank v. Rail- 
road, 4 Paige 127. 


—_ 





The Supreme Court of the United States, 
in reversing, during the present term, the ruling 
of the Circuit Court for the District of Min- 
nesota in the case of United States v. 
Thompson held that the statutes of limitation 
of a State could not apply to the United 
States, the latter not being named in them, 
and further that it is not in the power of a 
State to make such a statute applicable to the 
United States. Mr. Justice Swayne, for the 
whole court, said: ‘* The case turns upon a 
statute of the State of Minnesota which bars 
actions, ex contractu, like this, within a spe- 
cified time, and the same limitation is applied 
by the statute to the State. The United 
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States are not named in it. The court below 
held that the statute applied to the United 
States, and hence this judgment. There is 
no opinion in the record and we are at a loss 
to imagine the reasoning by which the result 
announced-was reached. The Federal courts 
have been in existence nearly a century. The 
reports of their decisions are numerous, 
They involve a great variety of questions and 
the fruit of much learned research. We have 
been able to find but two cases in the lower 
Federal courts in which it appears the ques- 
tion was raised. They are U.S. v. Hoar, 2 
Mason, 312, and U. S. v. Williams, 5 M’Lean, 
133. In both it was held, without the inti- 
mation of a doubt, that a State statute can- 
not bar the United States. The same doc- 
trine has been several times laid down by this 
court, but it seems always to have been taken 
for granted and in no instance to have been 
discussed, either by counsel or the court. U. 
S. v. Buford, 3 Pet. 30; Lindsey v. Miller, 
6 Id. 672; Gibson v. Chouteau, 13 Wall. 99. 
This state of things indicates a general con- 
viction throughout the country that there is 
no foundation for a different proposition. 
There are also adjudications in the State re- 
ports upon the subject, but they concur with 
those to which we have referred. Among the 
earliest of them is People v. Baker, 4 Mass. 
528. In that case Chief Justice Parsons said: 
‘No laches can be imputed to the govern- 
ment, and against it no time runs so as to bar 
its rights.” The examination of the subject 
by Judge Story, in U. S. v. Hoar, is a 
fuller one than we have found anywhere else. 
He and Parsons are in accord. So far as we 
are advised the case before us stands alone in 
American jurisprudence. It certainly has no 
precedent in the reported adjudications in the 


Federal courts. * * * The exemption of 
the United States from suits except 
as they themselves provide, rests upon 


the same foundation as the rule of nul- 
lus tempus occurrit regi with respect to them. 
If the States can pass statutes of limitation 
binding upon the Federal government, they 
can by like means make it suable within their 
respective jurisdictions. The evils of such a 
state of things are too obvious to require re- 
mark. But viewing the subject in the light of 
considerations ab inconvenienti, we need not 
look beyond the consequences of the ruling, 











if sustained, of the court below. The doc- 
trine is alike applicable to civil and criminal 
actions. There are thirty-eight States in the 
Union. The limitations in like cases may be 
different in each State, and they may be 
changed at pleasure from time to time. The 
government of the Union would in this respect 
be at the mercy of the States. How that 
mercy would in many cases be exercised it is 
not difficult to foresee. The constitutional 
relations of the head and the members would 
be reversed, and confusion and other evils of 
the serious character would not fail to ensue.’’ 
That the United States possess many other 
attributes of sovereignty is illustrated by ex- 
amples in the judgment of the learned justice. 
They cannot be sued without their consent. 
U.S. v. Clark, 8 Pet. 444. If they sue, and 
a balance is found in favor of the defendant, 
no judgment can be rendered against them, 
either for such balance or in any case for 
costs. U. S.v. Boyd, 5 How. 29; Reeside 
v. Walker, 11 Id. 272. A judgment in their 
favor cannot be enjoined. Hill v. U.S., 9 
How. 386. Laches, however gross, cannot 
be imputed tothem. U.S. v. Kirkpatrick, 9 
Wheat. 735. There is no presumption of 
payment against them arising from lapse of 
time. U. S. v. Williams, 5 McLean 133, 
They can maintain a suit in theirown name 
upon a non-negotiable claim assigned to them. 
U. S. v. White, 2 Hill 59. 








WHO ARE CHARGEABLE 
HOLDERS. 


A correspondent, referring to our article ina 
former number, on Paid up Shares (ante p. 
142) writes as follows: 

‘Your article is all right as far as it goes. Will 
the author now follow it up by showing who is to 
be charged as a stockholder? For instance, A. 
subscribed the stock, paid 50 per cent., sold and 
transferred the shares to B. while the corporation 
was alive and solvent. B. transferred to C., C. 
to D. While the shares were held by D. the corpo- 
ration failed; are A. B. and C. all liable? The 
stock was to be paid in when called, and calls were 
never made for the 50 per cent. unpaid until made 
by the receiver.” 


The whole subject of the liability of share- 
holders has been examined in detail in a book 
to appear ina few weeks,* but we may an- 


* The Liability of Stockholders in Corporations, by 
Seymour D. Thompson. St. Louis. F. H. Thomas & Co. 
Price $5.00 - 


AS STOCK- 
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swer the question put by our correspondent 
by stating a few general propositions. 

I. In a partnership every member is liable 
in solido for the debts of the firm contracted 
while he was a member. He does not by re- 
tiring from the firm and introducing another 
partner in his stead, transfer this liability to 
the new member unless there is a cove- 
nant with the creditors to that effect. t 

But in this respect a corporation is 
the antithesis of a partnership. Its person- 
nel is continually changing, while its theoreti- 
cal body remains the same, like the water 
flowing in ariver. A shareholder who right- 
fully and effectually transfers his shares, 
transfers with them not only all the rights but 
also : ll the liabilities attaching to him in re- 
spect of them.! The transferee succeeds fully 
to those rights and liabilities. He must pay 
the unpaid purchase money due upon the stock 
subscription as fast as it is called for by the 
directors,” and if the corporation afterwards 
becomes insolvent, he must pay in the same 
amount for the liquidation of its debts which 
he would have been liable to pay if he had 
been an original subscriber. This is the 
general doctrine unless restrained by statute.‘ 
or by the constitution of the company itself,° 


(1) Chouteau Spring Co. v. Harris, 20 Mo. 382; 
Middletown Bank vy. Magill, 5 Conn. 28, 68; Cole v. 
Ryan, 52 Barb. 168; Cawles v. Cromwell, 25 Barb. 413; 
Miller v. Great Republic Ins. Co., 50 Mo. 55; McClaren 
v. Franciscus, 48 Mo. 452; Johnson v. Underhill, 52 N. 
Y. 203; Grissell v. Bristowe, L. R.38C. P. 112; Hud- 
derstield Canal Co. vy. Buckley, 7 Term Rep. 36; Crox- 
ton’s Case, 1 De G. M. & G. 600; Johnson v. Laflin, 6 
Cent. L. J. 124; Sutton’s Case, 3 De G. & Sm. 262; 
Mayhew’s Case, 5 De G. M. & G. 837; contra, Moss v. 
Oakley, 2 Hill, 265; Bond v. Appleton, 8 Mass. 472; 
Williams v. Hanna, 40 Ind. 535. 

(2) Ang. & Ames on Corp., § 534; Redf. on Rys., 
§ 53; Hartford, etc., Co. v. Boorman, 12 Conn. 530; 
Huddersfield Canal Co. v. Buckley,7 Term Rep. 36; 
Bend y. Susquehanna Bridge Co., 6 Har. & J. 128; 
Hall v. United States Ins. Co., 5 Gill, 484. 

(3) Webster v. Upton, 91 U. S. 65; De Pass’s Case, 
4 De G. & J. 544; Cape’s Executor’s Case, 2 De G. M. 
& G. 562; Mann v. Currie, 2 Barb. 294. 

(4) Companies Act, 1862 (25 and 26 Vic. c. 89), § 38; 
7 Geo. IV. ce. 46, § 13; Ramsay’s Case, 3 Ch. Div. 388; 
Needham’s Case, L. R. 4 Eq. 135; Andrew’s Case, L. R. 
4 Eq. 458; s. e., L. R. 3 Ch. 161; Hawthorn’s Case, 1 De 
G. & Sm. 571; Steward vy. Dunn, 12 Mee. & W. 655; 
Barker v. Buttress, 7 Beav. 134; Eardley v. Law, 12 Ad. 
& E. 802; Dodgson vy. Scott, 2 Exch. 457; Webb v. 
Whiffin, L. R.5 H. L. 711; 8.p., Re Accidental, eic., 
Ins. Corp., L. R. 5 Ch. 428; Brett’s Case, L. R. 6 Ch. 
800; Morris’ Case, L. R. 7 Ch. 200. 

(5) Morgan’s Case,1 De G. & Sm. 750; Bennett’s 





+ Brett’s Case, L. R. 6 Ch. 804, per Lord Hather- 
ley, Lord Chancellor. 








as in cases frequently found in the English 
books. To this general rule the following ex- 
ceptions may be stated: 

1. Informal and inchoate transfers, that is, 
transfers not perfected in the manner required 
by the charter, statute, articles of association, 
deed of settlement, or other instrument gov- 
erning the corporation or company, though 
valid as between the parties,6 leaves the trans- 
feror liable as fully as if no transfer had been 
made.’ But he of course, may have contri- 
bution of the transferee.’ 

2. A transfer made to an infant or other 
person incapable of contracting, being of no 
validity, leaves the transferor liable as fully as 
though no such transfer had been made.? But 


Case, 5 De G..M. & G. 284; 8. ¢., 18 Beav. 339; Nathan 
v. Whitlock, 3 Edw. Ch. 215; affirmed on appeal, 9 
Paige, 152 

(6) Johnson y. Underhill, 52 N. Y. 203; Duke v. Ca- 
hawba Nay. Co., 10 Ala. 82; Shepherd’s Case, L. R. 2 
Ch. 16; Sheffield, ete., R. Co. v. Woodcock, 2 Railw. 
Cas. 522; Casteilan v. Hobson, L. R. 10 Eq. 47; Hall v. 
United States Ins. Co.,5 Gill, 484; Chouteau Spring 
Co. v. Harris, 20 Mo. 382; St. Louis Perpetual Ins. Co. 
v. Goodfellow, 9 Mo. 149; Moore v. Bank of Commerce, 
52 Mo. 377, 379; Gilbert v. Manchester Co., 11 Wend. 
627; Bank of Utica v. Smalley, 2 Cow. 770; Quinerv. 
Marblehead Social Ins. Co., 10 Mass. 476; Sargent v. 
Essex R. Co., 9 Pick. 202; Nesmith v. Washington 
Bank, 6 Pick. 324; Sargent v. Franklin Ins. Co., 8 Pick. 
90; McEuen v. West London, etc., Co., L. R. 6 Ch. 655; 
Brigham yv. Mead, 10 Allen, 245; Shaw v. Rowley, 16 
Mee. & W. 810; Walker v. Bartlett, 36 Eng. L. & Eq. 
368; s. c., 18 C. B. 845. And binding all persons 
having notice of them. Black v. Zacharie, 3 How. 483. 

(7) Shellington v. Howland, 53 N. Y. 371; Worrall v. 
Judson, 5 Barb. 210; Dane v. Young. 61 Me. 160, 237; 
Marino’s Case, L. R. 2 Ch. 596; Musgrave & Hart’s Case, 
L. R.5 Eq. 695; Walker’s Case, L. R. 6 Eq. 30; McEuen 
v. West London, ete., Co., L. R.6 Ch. 655. Contra, 
Wehrman v. Reakirt, 1 Cin. Superior Ct. 230, 237. The 
rule is intended for the benefit of the company also; 


_ and hence, as between the transferee and the company, 


unless his own transfer is made upon the books of the 
company he is nota stockholder. The mere fact that 
he owns the certificate of stock does not make hima 
stockholder. Helmv. Swiggett, 12 Ind. 196; Coleman 
y. Spencer, 5 Blackf. 197; New Albany, ete., R. Co. v. 
MeCormick, 10 Ind. .499: Marlborough Man. Co. v. 
Smith, 2 Conn, 579. 

(8) Johnson vy. Underhill, 52 N. Y. 203; Castellan v. 
Hobson, L. R. 10 Eq. 47; Walker v. Bartlett, 36 Eng. L. 
& Eq. 368; s. c., 18 C. B. 845; Wynne v. Price 3De G. 
& Sm. 310, overruling, in part, Humble v, Langston, 7 
Mee. & W.517, and following Burnett v. Lynch, 5 Barn. 
& Cress. 589, where anassigment had been made by 
deed-poll, subject to the covenants in a lease and it 
was held that the lessee might maintain an action on 
the case against the assignee for having neglected to 
perform the covenants named in the lease, whereby he 
had sustained damage. Compare Sayles vy. Blane, 14Q. 
B. 205; Shaw v. Fisher,2 De G. & Sm. 11; Brigham y. 
Mead, 10 Allen, 245; Shaw v. Rowley, 16 Me. & W. 
810. 

(9) Capper’s Case, L. R. 3 Cb. 458; Mann’s Case, L. 
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majority, as in case of any other contract | 
made by him, ratify the contract, in which 
case he will succeed to the liability of the 
transferor.10 

3. Transfers to insolvents, or other persons 
incapable of responding to creditors, made 
while the company is in failing circumstances, 
or insolvent, with the intent on the part of the 
transferor of escaping liability as holder of the 
shares, are, in the view of the American 
Courts, void, because in fraud of the right of 





the infant transferee may, after attaining his | 





the company ; and the transferor remains liable 
as though no such transfer had been made. 
But, in the opinion of the English courts, 
such transfers are valid if out and out, that 
is, if they pass title as between the transferor 
and transferee, and are not a mere sham, 
making the transferee a mere bailee or | 
trustee of the transferor. But if it does 
not so pass title—if it is merely colora- 
ble, a sham—then the transferor remains 
liable, and whether such a transfer is good 
or bad is left to be determined by the affi- 
davit of the fraudulent transferor or his super- 
serviceable transferee, generally his clerk, 
bailiff or dependent relative. This doctrine of 
the English equity courts is bad enough 
stated in the abstract, but to travel through 
the dreary line of cases where such subter- 


R. 3 Ch. 459, note; Weston’s Case, L. R. 5 Ch. 614; 
Richardson’s Case, L. R. 19 Eq. 588; Roman v. Fry, 5 
J.J. Mirsh. 634; Castleman v. Holmes, 4 J. J. Marsh. 7 

(10) Lumsden’s Case, L. R. 4 Ch. 31; Ebbett’s Case, 
L. R. 5 Ch. 302; Baker’s Case, L. R.7 Ch. 115; Ma- 
guire’s Case,3 De G@.& Sm. 31; Mitchell’s Case, L. 
R. 9 Eq. 363; Wilson’s Case, L. R. 8 Eq. 240; Hart’s | 
Case, L. R. 6 Eq. 512. 

(11) Nathan vy. Whitlock, 3 Edw. Ch. 215; affirmed on 
appeal, 9 Paige, 152; Provident Savings Inst. v. Jack- 
son Place Skating Rink, 52 Mo. 557; McClaren v. Fran- 
ciscus, 43 Mo. 452; Miller v. Great Republic Ins. Uo., 50 
Mo. 55; Marcy v. Clark, 17 Mass. 330. 

(12) Master’s Case, L. R. 7 Ch. 292; Hakim’s Case, L. 
R.7 Ch. 296, note; Harrison’s Case, L. R. 6 Ch. 286; 
Williams’ Case, 1 Ch. Div. 576; King’s Case, L. R. 6 Ch. 
196; Weston’s Case, L. R. 4 Ch. 20; De Pass’ Case, 4 De 
G. & J. 544. See, also, Chinnock’s Case, Johns. (Eng. | 
Ch.) 714; Costello’s Case, 2 De G. F. & J. 302 Budd’s 
case, 3 De G. F. & J. 297; Ex parte Bennett, 18 Beav. 
339; Lund’s Case, 27 Beav. 465; Eyre’s Case, 31 Beay. 
177; Daniell’s Case, 22 Beay. 43; Munt’s Case, 22 Beav. 
55; Cox’s Case, 33 L. J. ( Ch.) 145; Payne’s Case, L. R. 
9 Eq. 223; Wiliiims’ Case, L. R. 9 Eq. 225, note; Cap- 
per’s Case, L. R. 3 Ch. 458; Mann’s Case, L. R. 3 Ch. 459, 
note; Castellan v. Hobson, L. R. 10 Eq. 47. Compare 
Jessopp’s Case, 2 De G. & J. 688; Slater’s Case, 33 Beav 
891; King’s Case, L. R. 6 Ch. 196; Harrison’s Case, L. R. 
6 Ch. 286; Bishop’s Case, L. R. 7 Ch. 296, note; Mitch- 

ell’s Case, L. R. 9 Eq. 363; Maynard v. Eaton, L. R. 9 





Ch. 414. 





fuges have been rendered successful by the 
perjury of the parties to them; where shares 
of great nominal value in a failing company 
have been transferred to men of straw for a 
pound or a shilling; or even where the trans- 
feree has been paid for taking them, and yet 
the transfer was held valid,—inspires an una- 
voidable feeling of contempt and disgust. 

4. Transfers to the company itself of unpaid 
shares are in general void and leave the trans- 
feror liable as a shareholder. But it 
does not follow from this that valid for- 
feitures of shares for non-payment of calls, 
made by the directors while the company is a 
going concern, and not with a view of enabling 
the shareholder to escape liability, are void ; 
such forfeitures terminate fully the liability of 
the stockbolder so that neither the corpora- 
tion * nor its creditors © can afterwards main- 
tain an action against him for any unpaid 
installments due on account of such shares. 
Neither does it follow that where there is a 
fair dispute as to whether a person is a stock- 
holder, a bona fide compromise, between him 
and the directors, and a surrender of his 
shares to the company, or to a nominee of the 
company in pursuance of such compromise, will 
leave him liable.1¢ But the general rule remains 
that a collusive forfeiture of shares, or a forfeit- 
ure in contravention of the provisions of the 
constitution of the company, leaves the share- 
holder liable as though no such forfeiture had 
been made. 

IL. In conclusion, it may be stated as a gen- 

(18) Zulueta’s Claim, L. R. 5 Ch. 444, reversing s. Cc. 
L. R. 9 Eq. 270; Ex parte Credit Foncier & Mobilier of 
England, L. R.7 Ch. 161; Morgan’s Case, 1 De G. & Sm. 
750; s. C. 1 Mac. & G. 225; 1 Ha. & Tw. 320; Matter of 
Reciprocity Bank, 22 N. Y. 18; Johnson v. Laflin, 17 
Alb. L. J. 146; s. c. Thompson’s Nat. Bank Cases, 331; 
s. C. 6 Cent. L. J. 124; Currier v. Lebanon Slate Co., 56 
N. H. 262. Contra, Verplanck v. Mercantile Ins. Co. 1 
Edw. Ch. 84; Hartridge v. Rockwell, R. M. Charlt. 260; 
Gillet v. Moody, 3 N. Y. 479. 

(14) Small v. Herkimer Man. Co., 2 N. Y. 330, over- 
ruling s. C. 21 Wend. 273, and 2 Hill, 127; Andover, ete., 
Turnpike Co. v. Gould, 6 Mass. 40; Franklin Glass Co. 
v. White, 14 Mass. 286; Chester Glass Co. v. Dewey, 16 
Mass. 94; Ripley v. Sampson, 10 Pick. 371; Cutler v. 
Middlesex Factory, 14 Pick. 483; Mechanics’ Foundry 
and Machine Co. v. Hall, 121 Mass. 272; Ashton v. Bur- 
bank, 2 Dill. 485; King’s Case, L. R. 2 Ch. 714, 719, 731; 
Knight’s Case, L. R. 2 Ch. 321. 

(15) Allen vy. Montgomery R. Co., 11 Ala. 450; Mills 
v. Stewart, 41 N. Y. 384 (Hunt, C. J., and Woodruff, 
J., dissenting), affirming s. C. 62 Barb. 444; Macauly v. 
Robinson, 18 La. An. 619. 

(16) Lord Belhaven’sCase, 3 DeG. J. & 8. 41; New 


Albany v. Burke, 11 Wall. 96; Gelpcke v. Blake, 19 
Towa, 263, 267. 
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ral rule, in the absence of contrary statutory 
provisions, applicable alike to an English 
company and to an American corporation, that 
liability as a ‘‘ contributory ’’ or to creditors, 
attaches to those who were members of the 
corporation either (1) when, by reason of the 
stoppage, dissolution or winding-up of the 
company, aright to transfer shares ceases ;! 
or (2) when the right of the creditor against 
the shareholder became fixed in an appropri- 
ate proceeding.18 

The unlucky passengers would be those on 
board the ship when it went down. In the 
case put by our correspondent, assuming 
that all the transfers between A. and D. were 
formal and valid, D. would be bound to respond 
to the call made by the receiver, and the pre- 
vious holders of the shares would not. 

(17) Castello’s Case, L. R. 8 Eq. 504; Symon’s Case 
L. R. 5 Ch. 298. 

(18) Nixon v. Green, 11 Exch. 550, affirmed, 25 L. J. 
(Exch.) 209; s. c. 3 H. & N. 686; 27 L. J. (Exch.) 509; 
Dodgson v. Scott, 2 Exch. 457; Longley v. Little, 26 Me- 
162; Bond v. Appleton, 8 Mass. 472; Child v. Coffin, 17 
Mass. 64; Middletown Bank v. Magill, 5 Conn. 28; 


Deming v. Bull, 10 Conn. 409; MeClaren vy. Francis- 
cus, 43 Mo. 452. 








EXECUTIONS. 


DAWSON v. DANIEL. 





United States Circuit, Court, Western District of 
Tennessee, February, 1879. 


1. EXECUTION NOT VOID, WHEN.—The fact that an 
execution issued prematurely does not render it void, 
especially if the motion to set aside the judgment is 
adjourned over to the next term, but “without preju- 
dice to either party,” and the court on the hearing over - 
rules such motion. Courts refuse to set aside execu- 
tions when that only has been done which is now re- 
quired to be done. To prevent the issuance of an ex- 
ecution in such case, the proper practice would be to 
obtain a stay, semble. 


2. AFTER LEVY A MARSHAL’S WATCHMAN NOT 
NECESSARY TO HOLD TITLE. — The service of a 
wajchman is not necessary to the title of the marshal 
in and to leasehold levied upon, and his withdrawal 
after levy on the same is no abandonment of the levy. 
To constitute an abandonment there must be some 
clear, unequivocal and decisive act of the party which 
shows a determination not to have the benefit secured. 


3. VENDITIONI EXPONAS may be used to compel a 
sale of personalty levied on as well as a sale of realty. 
Though a sheriff may in case of levy go on and sell after 
the return of the fieri facias withvut it, yet, in either 
case, it is proper to issue a venditioni exponas when it 
becomes necessary to enforce a sale. 


There were two cases in favor of the plaintiff 
against defendants, the facts in each case being the 











same, and the opinion of the court in the one was 
intended to cover both cases. 


Humes and Paston, for plaintiff; Gantt & Patter- 
son, William Searcy, Flippin & McKissick and Tur- 
ley, for defendant. 


HAMMOND, J.: 


Plaintiff recovered judgment by default against 
defendant on the 6th day of June, 1878,for $2,610.69 
and costs. At the same term, and on the 13th day of 
June, 1878, the defendant moved to set the judg- 
ment aside and for leave to plead; whereupon the 
court made the following order: ‘In this cause 
the application of defendant to vacate the judg- 
ment rendered herein at the present term of this 
court is continued to the next term of the court, 
without prejudice to either party.” 

After the adjournment of the term, and on the 
5th day of July, 1878, execution issued on this 
judgment, which, coming to the hands of the mar- 
shal, was by him on the 9th day of July, 1878, levied 
on certain leasehold property belonging to the de 
fendant, and it was advertised for sale. The mar- 
shal indorsed his levy on the writ at the time he 
made it, but on the 17th day of August, 1878, re- 
turned itinto court with the following indorse- 
ment annexed to that of the levy: ‘* And on the 
17th August, 1878, in obedience to an order of court 
issued by the Hon. John Baxter, I return this writ 
without further proceedings hereunder.” 

The plaintiff now moves for a venditioni exponas 
to compel a sale of the property. The defendant 
resists the motion on two grounds: First, that the 
execution prematurely issued and is void, and sec- 
ond, that the levy has been abandoned by the 
Marshal. 

It appears by the affidavits filed that the marshal, 
when he made the levy, placed a watchman in 
charge of the property, and when he returned the 
writ he withdrew him, and left the property as it 
was before. The letter of the circuit judge to the 
clerk of the court, dated Knoxville, August 5, 1878, 
and his letter of the same date to Messrs. Gantt & 
Patterson, attorneys for defendant, transmitting 
the letter to the clerk to them, are offered in evi- 
dence by defendant, in opposition to the motion, 
and are relied upon together with the letter of the 
clerk to the marshal, as an order of the court re- 
calling the execution, and as evidence of an aban- 
donment by the marshal of the levy, and, also, as 
an adjudication by the circuit judge of the ques- 
tion involved in this motion. 

If I supposed the action of the circuit judge was 
intended to be a decision of the rights of the par- 
ties, I shonld certainly enforce it by my judgment 
on this motion, whatever my own opinion might 
be. But it is apparent that it was not so intended, 
and could not have been. It does not purport to 
be an adjudication at all; certainly not upon the 
right of property as affected by the levy, but only 
a letter of advice to the clerk. He says to the 
clerk: ‘* My suggestion is that you issue a paper 
to the marshal reciting the fact that the executions 
were issued without authority, and request him to 
return the same unexecuted.”’ In the letter to the 
attorneys, after suggesting to them that the appli- 
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cation made to him is informal and unknown to 
the practice of the court, he expresses the opinion 
that the execution issued prematurely and should 
be recalled, aad that the clerk and marshal may 
possibly be liable for any action they have taken; 
but it seems to me he carefully avoids doing any- 
thing more than suggest to those officers that under 
the circumstances they should proceed no further. 
By no possible construction can they be construed 
into an adjudication that because the execution was 
prematurely issued the levy was void, nor could he 
have intended that the clerk and marshal should 
personally have assumed the responsibility of an 
abandonment of the levy. It is not even an adju- 
dication that the execution was prematurely issued, 
but simply a suggestion of a mode by which this, 
andall other'questions involved,might be adjourned 
into the court for its determination, when all 
parties should be present; and he distinctly de- 
clines to determine the question on an ex parte ap- 
plication, such as was made to him. 

At this present term of the court the motion of 
the defendant to vacate the judgment was heard 
and overruled; and now the question is whether or 
not a venditioni exponas shall issue. 

It may be assumed that the execution did issue 
prematurely; but unless that fact rendered it void 
the levy is good. Did it have this effect? 

In the case of Hopgood v. Goddard, 26 Vt. 401, 
it is said by the court that ‘ordinarily courts of 
law refuse to set aside executions when that, and 
and that only, has be en done which is required to be 
done now, although done prematurely.’’ In the case 
of Stephens v. Brown, 56 Mo. 23, cited by defend- 
ant’s counsel, and in Freeman on Executions, §§ 
24, 25, on the point that it is error to issue execu- 
tion before a motion for new trial is determined, 
we find a precedent for this case. The defendant 
in that case filed a motion for a new trial, which 
was continued under advisement till the next term, 
and in the meantime execution issued, and the 
plaintiff was put in possession of the land. At the 
next term the motion for a new trial was overruled. 
He filed a motion to quash the execution, because 
prematurely issued, and that was overruled. The 
defendant appealed, and the Supreme Court of Mis- 
souri say: ‘{It was erroneous to issue an execu- 
tion before the motion for a newtria] had been dis- 
posed of. But as the case resulted in favor of the 
plaintiff, this error caused no injury to the defend- 
ant.”” And the judgment refusing to quash the 
execution was affirmed. In Mollison v. Eaton, 16 
Minn. 426, it was held a harmless irregularity to 
issue execution before the judgment was docketed, 
although a statute positively required a judgment 
to be docketed in another county before execution 
could issue. It was not such an irregularity as 
made the judgment void, and the levy was allowed 
to prevail over a warrant of seizure from the bank- 
ruptcy court. 

It may we!l be doubted whether the plaintiff did 
not have a right to issue this execution at the time 
he did. It was ruled in the order of continuance 
itself that it was rfot to operate to his prejudice. 
Besides this, although [ have been unable to find 
the question decided in Tennessee, I do not find 














elsewhere that the rule is thatlunless the order of 
continuance directs a stay of execution, the plain- 
tiff may issue the execution immediately, at the 
risk of having it rendered a nullity by the decision 
of the motion for a new trial in favor of the de- 
fendant. Erie R. R. Co. v. Ackerman, 33 N.J. 


| Law, 33. ButI do not decide this here, as it is 


unnecessary to the determination of the rights of 
the parties. The levy was not void because the ex- 
ecution issued erroneously, and now that the mo- 
tion for a new trial has been overruled, the plain- 
tiff should not, because of a mere irregularity, be 
deprived of the fruits of his diligence. 

Nor do I think the levy was abandoned by the 
marshal. He stayed his hand at the point to which 
the proceedings had progressed, when it was ar- 
rested by the letter of the clerk. The service of a 
watchman was not necessary to his title, and his 
withdrawal was unimportant. The Supreme Court 
of Tennessee, in the case of Breedlove v. Stump, 
3 Yerg. 257-276, has declared the rule for all cases 
where abandonment of a right is relied on, thus: 
“To constitute an abandonment of aright secured 
there must be a clear, unequivocal and decisive act 
of the party; an act done which shows a determina- 
tion in the individual not to have a benefit which is 
designed for him.” 

The question is argued by counsel on both sides, 
whether this is real or personal property, on the 
assumption that unlessit is real property a venditi- 
oni exponas can not issue. The writ is used to com- 
pel a sale of personalty levied on as well as a sale of 
realty. It is true that the sheriff may, in a case of 
a levy on personalty, go on and sell after the return 
of the fieri facias without a venditioni exponas, while 
in a case of levy on realty he can not; but in either 
case it is proper to issue a venditioni exponas when 
it becomes necessary to enforce a sale. Campbell 
v. Long, 2 Sneed, 18; Overton v. Perkins, M. & Y. 
375, 8. c. 10 Yerg. 328; Thompson v. Phillips,” 1 
Baldw. 246-267; Tidd’s Pr. 1020; Freeman Ex., §§ 
57,58. Itis therefore unnecessary that I should 
decide the question argued, as to whether the lease- 
hold is real or personal property. 

Let the plaintiff have his venditioni exponas. 


atin, 
———— 





DEBTOR AND CREDITOR — SECURITIES 
GIVEN TO SURETY — RIGHT OF CRED- 
ITOR. 





RE BALDWIN. 


United States District Court, District of Massachu- 
setts, December, 1878. 


The bank held a note for $3,000, signed by the bank- 
rupt, and made proof in full against his estate. An 
indorser of the note, who held as collateral security 
stocks pledged to him by the bankrupt, afterwards 
paid the debt at the bank and sold the stocks for 
$1,045. Held, that the surety should hold proof and 
receive the dividend only for the difference between 
the amount proved by the creditor and the amount re- 
alized from the security. 
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The facts are set out in the syllabus. The regis- 
ter certified the question to the court, and no one 
appeared to argue it. 

LOWELL, J.: 


The equity announced in Maure vy. Harrison, 1 | 
Eq. Cas., Abr. 93, that a creditor is to have the | 


benefit of the securities given by the debtor toa 
surety, was assumed to be sound by Sir William 
Grant in Wright v. Morley, 11 Ves. 22, but was 


soon after overruled by Lord Eldon in ex parte | 


Waring, reported in three different books; 19 Ves. 
345; 2 Rose 182; 2 Gl. & J., 406. Lord Eldon ap- 
pears to have been afraid that the business of tra- 
ders and bankers would be injuriously hampered 
if the relation of trustee and cestui que trust were 
established in such cases, so that, as he said, a 
banker could never deal with the securities, even 
with the consent of the pledgor, until he had con- 
sulted with all the holders of the notes or bills. 
He held, however, in that case, that where both 
principal and surety were bankrupt, the same equity 
could be worked out by a sort of accident: that is 
to say, the assignee of the surety would have no 
right to use the pledged property as his general 
assets, because they were his only for indemnity ; 
and the assignee of the pledgor could not take 
them without furnishing indemnity, and, there- 
fore, to prevent a dead lock between the two, the 
property must be applied to relieve both estates 
by paying the bills or notes pro tanto; not, how- 
ever, by virtue of any equity which the bill-hold- 


ers had, but as the only means of settling the two | 


estates. This is the explanation of that case given 
by another learned Lord Chancellor, and is un- 
doubtedly the true one; City Bank v. Luckie, L. 
R.5 Ch. 776. This doctrine has been somewhat 
grudgingly admitted by the courts in England, and 
has been strictly limited to cases in which both 
parties were technically bankrupt or insolvent; 
that is, where their estates were being settled by 
the courts, or in some equivalent mode; though a 
careful examination of the cases will show that 
the merchants of England have been disposed to 


‘take a larger view, and to administer the equity 


whenever the principal debtor has become insol- 
vent; which is the American rule; See Powles vy. 
Hargreaves, 3 DeG. M. & G. 420; ex parte Car- 
rick, 3 DeG. & J. 208; Trimmingham v. Maud, L. 
R. 7 Eq. 201; ex parte Gomez, L. R. 10 Ch. 645; 
ex parte Smart, L. R. 8 Ch. 220; ex parte Prescott, 
3 Dea. & Ch. 218; ex parte Hobhouse, 2 Dea. 291; 
Inman v. Clark, Johns. 769; Vaughan vy. Halliday, 
L. R., 9 Ch. 561. 

In this class of cases it has been uniformly held 
that when the creditors of this class had this inci- 
dental equity, or rather when such an equity was 
cast upon them, they could prove against either 
estate, only the balance remaining after the 
security was realized and distributed. Powles v. 
Hargreaves, 3 DeG. M .& G. 53€; Banner v. John- 
son, L. R. 5 H. of L. 157; Coupland’s Claim, L. R. 
5 Ch. 167; Leech’s Case, L. R.6 Ch. 388; Ex parte 
Brett, Id., 138; Hx parte Joint Stock Co., L. R. 19 
Eq., 1, 10 Ch. 198. 

This is an exception to the general rule that 
security need only be credited as against the estate 











which furnished it; but it appears to be sound. It 
would be inequitable to permit proof in full against 
the estate of the surety, when the very purpose of 
the pledge was to protect him to the extent of the 
value of the property. 

In this country the doctrine of Maure v. Harri- 
son, 1 Eq. Cas. Abr., 93, has been adopted without 
the limitation annexed to it by Lord Eldon. Itis 
held here that even a solvent surety is a trustee for 
the creditor when the principal is insolvent. Moses 
v. Murgatroyd, 1 Johns. Ch.119; Russell v. Clark, 
7 Cranch, 97, per Marshall, C. J.; Bank of;Auburn 
v. Throop, 18 Johns. 505; Vail v. Foster, 1 Comst. 
312; Pratt v. Adams, 7 Paige 615; Tonilmin v. 
Hamilton, 7 Ala. 362; Paris v. Hulett, 26 Vt. 308; 
Eastman v. Foster, 8 Met. 19; Rice v. Dewey, 13 
Gray 47; Re Jaycox, 8 N. B. R. 241; Story Eq. §§ 
368, 499; 4 Kent. Com. 163; 1 Lead. Cas. Eq. (3 
Am. ed.) 163. 

The difficulty anticipated in Hx parte Waring has 
not been found to occur. No doubt the surety and 
principal together, can deal with the security as 
they please, so long as both are solvent, and the 
creditors have not interfered. But after the insol- 
vency of either the principal or the surety, the law 
of this country undoubtedly is, that the property is 
to be applied to the debt upon which the surety is 
bound. It has even been held that he may apply it 
after his own liability has been barred by lapse of 
time, or in some other mode. See Phillips v. 
Thompson, 2 Johns. Ch. 418; Eastman v. Foster, 8 
Met. 19. And a bankrupt surety, being a trustee, 
may recover the property in hisown name. Kip 
v. Bank of N. Y., 10 Johns. 63. 

It would seem to follow from the foregoing con- 
siderations, that a creditor who has this clearly 
recognized equity, might be obliged, "upon some 
proper terms as to the costs being paid by the 
assignees, to resort to the property, to the extent 
of its value, before proving his debt against the 
estate of the principal debtor. So is the argument 
of the late Judge Hall, in his very able and ela- 
borate opinion in Ex parte Jaycox, 8 N. B. R. 241. 
The decision, however, did not touch this point, 
In that case Judge Comstock was an indorser upon 
the notes of the bankrupts for a large amount, and 
held a mortgage conditioned for the payment of 
the notes and for his indemnity. The holders of 
the notes proved in full, and refused to modify 
their proof, but on the contrary, filed a stipulation 
that they made no claim to the seeurity: ‘ It being 
understood that this release and surrender are not 
in any manner to release or affect thefright of the 
said George F. Comstock to enforce a certain mort- 
gage, etc.’? Judge Hall held that the creditors had 
the right to prove in full, waiving their security. 
What the resulting equities would be, between the 
surety and them, or between the surety and the 
assignees, was not before him, but he intimated an 
opinion upon it. Afterwards, the indorser being 
sued at law, the Court of Appeals held that he had 
no defense arising from this state of things. They 
intimate that there was neither law nor equity to 
release him, in whole or in part; but that appears 
to be beyond the point in issue. Merchants’ Bank v. 
Comstock, 55 N. Y., 24. Thatdecision is sound, be- 
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cause the assignees of Jaycox and Green were not 
parties to the suit, and it did not appear that the 
indorser had been disturbed in his title to the 
security. If Judge Hall’s opinion is right, the 
assignee might have filed his bill against the surety 
and the holders of the notes, to have it declared that 
they had waved their equitable right to security, 
and had thereby exonerated the surety,pro tanto,and 


asking that the security might be given up and the 


holders be restrained from prosecuting the surety, 
excepting for the excess, if any, of their debt 
above the amount of the security. I have not 
seen the report of such a suit in that or any other 
case. If such a bill will not lie, the surety may 
indirectly have, as in that case he appears to have 
had, the benefit of the full proof, and of the se- 
curity besides. 

It has several times been held that the creditor 
may prove his debt in (full, notwithstanding secu- 
rity held by a surety: Meed v. Nelson, 9 Gray, 55; 
Provident Inst. v. Stetson, 12 Gray, 27; ex parte 
Braithwaite, 36 L. T. N.S., 520; s.c. on appeal 
ex parte Barnfather, Id. 841. It must be remem- 
bered, however, that the courts of bankruptcy had 
limited powers, and peculiar modes of proceeding. 
In a case somewhat similar in its principles to this, 
both the judges said that, by admitting the debt to 
proof, they did not decide that the creditor could, 
have a dividend fon the whole amount: e parte 
Barham, 1 DeG. M. & G. 179. In another case 
they said, in both courts, that the right of the 
surety, if he should afterwards come in, was not, 
by any means, to be considered as decided by the 
admission of the full amount of the creditor’s 
deb:: ex parte Braithwaite, 36 L. T. N.S., 520, 
841. 

The cases most nearly resembling this, that I 
have found, are ex parte,Sherrington, 1 DeG. M. 
& G, 195; and ex parte Mann,5 Ch. D. 367. In 
the former, the creditor had proved his debt in 
full, and the surety, applied to sell his security, 
and the order was passed fora sale, and that the 
creditor might have the proceeds when he reduced 
his proof by an equivalent amount. In the latter, 
the surety’s security was an assignment of certain 
debts due to the principal, who afterwards became 
bankrupt; by consent of the surety, the assignee 
collected these debts; and the register then or- 
dered that he should apply the proceeds to pay the 
bills, although they had been proved in full by the 
holder. This order was affirmed on appeal. The 
holder not being before the court, they made no 
order for the reduction of his poof. This case 
seems to recognize an equity according to the 
American rule; that is, when only the principal 
was bankrupt. Ez parte Sherrington was not cited, 
and has never been overruled that I am aware of. 

I think the law of England and of Massachusetts 
probably is, that when the court has jurisdiction 
of all the parties, so that complete justice can be 
done, the creditor must give credit for the security 
which thg surety must apply towards his payment; 
but in the absence of the surety the creditor may, 
in the first instance, prove in full. 

The intent of the statute in permitting a surety 
who has paid the debt after the bankruptcy to 








prove it, is simply to put him on the footing of a 
creditor, which, by the old law, he could not be, 
unless he had paid before the bankruptcy. Now 
if the surety had paid before the proceedings were 
begun, it is plain that he would be asecured credi- 
tor, and must give credit for the value of his secur- 
ity. Then, in subrogation to the creditor’s proof, 
the surety should stand exactly as if he himself 
had proved. 

Whether we hold that the creditor hasa dis- 
tinct equity which chancery might require him to 
enforce; or that he may prove in full, leaving the 
assignee to establish and work out the resulting 
equities when the time comes for a dividend; or 
whether we simply say, the surety is now in court, 
and hasthe standing of a creditor who has been 
partly secured; the result is, that he should give 
credit forthe amount realized from his security, 
and take a dividend upon the excess only, of the 
original debt as proved, and it is so ordered. 


_— 
— 





RES ADJUDICATA. 





WOOD v. WARD. 


United States Circuit Court, Southern District of 
Ohio, February, 1879. 


A person is not concluded by a judgment or decree 
rendered in a judicial proceeding, he at the time hav- 
ing no legal capacity to sue or defend. In an action by 
one formerly a slave, for false imprisonment: Held, 
that the plaintiff was not bound by a decree of a Ken- 


tucky court adjudging her to be a slave, for the rea- 


son that by the law of that State a slave was not a com- 
petent party toa suit. 


Lincoln Smith & Stephens and A. G. Collins for 
plaintiff, Hoadly, Johnson & Colston, for defen- 
dant. 


BAXTER, J.: 

The plaintiff is a woman of color. For several 
years prior to her removal to Cincinnati, she re- 
sided with a Mrs. Cerode, in Louisville, Ky., as a 
slave. About 1847 Mrs. Cerode left Louisville, 
taking the plaintiff with her, and settled in Cincin- 
nati, where she executed and delivered to the 
plaintiff a formal instrument of emancipation. 
Thus the plaintiff became, so far as Mrs. Cerode, 
her apparent owner, could confer the boon, a free 
person, endowed with all the rights and immuni- 
ties incident to freedom. And from that time un- 
til the restraint imposed by the defendant, to be 
hereafter fully stated, the plaintiff remained in 
Cincinnati, in the undisputed and undisturbed 
enjoyment of personal freedom. 

We infer, however, from the depositions given 
in another suit (but which are not evidence in this 
case) to be hereafter mentioned, between these 
parties in Kentucky, that the children of Mrs. 
Cerode claimed some title to or interest in the 
plaintiff, as a slave, conjointly with or adversely 
to their mother’s title; and that they repudiated 
their mother’s action in the premises, and desired 
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to regain possession of her. But no active steps 
seem to have been taken to effect that object until 
the spring of 1853. At or about this time they 
united in a conveyance, in aad by which they pro- 
fessed and assumed to convey the plaintiff asa 
slave to the defendant in consideration of $300 
to be paid in the event he succeeded ‘n obtaining 
possession of her. The defendant then resided in 
Covington, Ky. Shortly after said conditional 
sale, the plaintiff was inveigled by one Rebecca 
Boyd, in whose service she was then employed, 
across the Ohio River and into the State of Ken- 
tucky, where, by chance or pre-arangement, 

_ they were met by defendant, who claimed the 
plaintiff as his slave, forcibly restrained her of her 
liberty, and sent her back to Lexington, and had 
her there confined in a private slave prison belong- 
ing to one Lewis C. Robarts. 

Whilst thus imprisoned, to wit : on the 10th of 
June, 1853, a petition was filed in the Fayette 
County Circuit Courtin plaintiff’s name, for the 
purpose of regaining her liberty. In it she averred 
that she was a free woman. To this petition Lew- 
is C. Robarts, the proprietor of the prison in 
which she was detained, was made a defendant. 
But at the defendant's instance an interlocutory 
order was soon after entered in the cause, substi- 
tuting the defendant, “Zeb. Ward, as defendant in 
the place of Lewis C. Robarts,” and dismissing 
her petition as to Robarts. The defendant, Ward, 
then answered, and in his answer alleged “ that 
the plaintiff was not a free woman, but his slave.’’ 
Upon the issue thus made proofs were taken and 
the case regularly heard, when a final decree (24th 
June, 1854) was entered, in the following terms: 
‘*This cause having been heard and the court ad- 
vised, decrees and orders that the plaintiff’s peti- 
tion be dismissed.’’ From this decree the plain- 
tiff appealed to the Court of Appeals. 

There is no transcript of the record from the 
Court of Appeals, and consequently we are not 
advised of the action of that court, except in so 
far as the same is supplied by the record offered 
from the Fayette County Circuit Court. From this 
we see that, on the 13th of February, 1855, the fol- 
lowing entry was made in said last named court: 
‘The defendant, Zeb Ward, produced a mandate 
of the Court of Appeals, which is ordered to be 
recorded as follows: ‘* Court of Appeals January 
20, 1855. Henrietta Wood, appellant, v. Zeb. 
Ward, appellee. Appeal from a judgment of the 
Fayette Circuit Court. The court, being sufficiently 
advised, it seems to them that there is no error in 
the judgment. It is, therefore, adjudged that said 
judgment be affirmed, which is ordered to be cer- 
tified to said court.’’’ 

Here the litigation between 





these parties in , 


Kentucky terminated. Whereupon the defendant, | 


soon after its termination, sold the plaintiff to one 
Wm. Pulliam. He caused her to be conveyed to 
Mississippi and sold to one Girard Brandon. Bran- 
don continued to subject her to his service in the 
States of Mississippi and Texas until the latter 
part of 1865, and until she was emancipated by the 
Thirteenth Amendment to the National Constitu- 
tlon. On being then the second time emancipated 
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from slavery, the plaintiff began preparations to 
return to her home in Cincinnati, but owing to va- 
rious hindrances, not necessary to be enumerated 
here, she did not get back to Cincinnati until some 
time in the year 1869. During all this time, from 
1853 to 1870, the defendant resided in Kentucky 
end Tennessee. He visited Cincinnati in 1870, 
when this suit was instituted. 

Plaintiff’s petition, which, under the practice in 
Ohio, is filed as a substitute for a declaration, em- 
bodies substantially the facts hereinbefore stated 
—except those connected with the Kentucky litiga- 
tion. The defendant’s answer interposed three de- 
fenses: First, a general denial of the facts charged; 
second, the statutes of limitation, and, thirdly, the 
adjudication of the Kentucky court hereinbefore 
referred to. The plaintiff replied, and the issues 
thus made came on and were tried at the last April 
term, 1878, before the Honorable the District 
Judge and a jury, resulting in a verdict for the 
plaintiff and an assessment of $2,500 damages. 
The defendant then moved for a new trial, and it 
is this motion that is now before us for determina- 
tion. 

Defendant’s exceptions upon the trial were nu- 
merous. He excepted to the rulings of the judge 
on questions of admitting and excluding evidence, 
as w. ll as to his instructions given in relation to 
the statutes of limitation, and in relation to the 
force and effect of the decree rendered in Ken- 
tucky, and pleaded and relied on as a defense to 
this action. 

We have neither the time nor the inclination to 
discuss in detail all the exceptions that were ta- 
ken, nor is it, in our judgment, necessary for us to 
doo. If the court fell into error in the admission 
or exclusion of testimony, or indulged in instruc- 
tions upon immaterial and abstract matters, the 
errors in no way affect the merits of this contro- 
versy, or prejudice the defendant’s right. With 
the charge relating to the statutes of limitation we 
are entirely satisfied. The real contest, as we 
think, arises out of the defendant’s third defense, 
to wit: ‘Is the plaintiff, by reason of the decree 
rendered in her suit, by the Fayette County Cir- 
cuit Court of Kentucky, precluded from a re-ex- 
amination in this court of the same question de- 
cided in that case?” If she is, then that judgment 
is a full and complete defense to this action. 

The question is an important one, and deserves 
as it has received, :he most thorough considera- 
tion. The facts, a- we have detailed them, pre- 
sent a case of peculiar and complicated oppres- 
sion. The plaintiff was quietly and, as she be- 
lieved, securely domiciled under the protection of 
the laws, in a community friendly to her aspira- 
tions, and within a jurisdiction which prohibited 
slavery and presumed everything in favor of free- 
dom. But while thus reposing in confidence she 
was, by false pretenses, Cecoyed into Kentucky, 
and there enslaved by violence. It was a most 
grievous wrong to have be n thus betrayed into a 
distant and unfriendly jurisdiction, in which her 
color was prima facie evidence of servility, and 
forced to submit to the deprivation of liberty or 
litigate in a tribunal where the presumptions of 
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law, supposed public policy, and established pre- 
judices of long standing, combined to defeat her 
claim. And when to these we add that, pending 
the controversy, the plaintiff was prima facie under 
the law of slavery with all attendant disabilities 
left in defendant’s custody, subject to his unre- 
strained will and amenable to his punishment, and 
without the means necessary to defray the expenses 
of litigation, her wrongs appear more and more 
obvious, and appeal strongly to the sympathies of 
the court for redress. 

But these considerations cannot prevail with the 
court unless a remedy can be found within recog- 
nized legal principles. A judge does not know any 
code of morals higher than the Constitution and 
laws enacted in pursuance of that instrument. 
These, as they then existed, not only recognized, 
but protected the slave owner in the enjoyment of 
that species of property, and we must administer 
the law as it then existed, uninfluenced by the sub- 
sequent change in public sentiment on this inter- 
esting subject. 

By the National Constitution—the instrument 
under and in virtue of which we hold our offices— 
we are required ‘ to give full faith and credit to the 
records, publiv acts and judicial proceedings” of 
the several States. It follows that the decree of 
the Kentucky court is entitled at our hands to the 
same force and legal effect that ought, under the 
laws of Kentucky, to be accorded to it in that 
State. The question, therefore. narrows itself 
down tothe single inquiry, does the decree ren- 
dered by the Court of Kentucky and here pleaded 
and relied on as a bar to this action, forever pre- 
clude the plaintiff from a re-examination of the 
issue decided in that case? If it does, as we have 
already said, it is a complete defense to the plain- 
tiff’s present suit. 

Judgments of courts are not always conclusive 
upon the litigant parties in collateral or other pro- 
ceedings. The jurisdiction of the court is always 
open to inquiry. In order to confer jurisdiction 
the suit must be by and against parties competent 
to sue and be sued. But the plaintiff was repelled 
by the Kentucky court, on the ground that she was 
aslave. If aslave, she was achattel, a mere piece 


* of property, without civil rights, and incompetent 


to prosecute or defend asuit. [American Cyclope- 
dia. vol. 14, title ‘“‘Slavery,”’ page 92.] This status 
is inseparably connected with slavery, and has pre- 
vailed in the slave-holding States of the Union, in- 
cluding Kentucky, from the time slavery was first 
legalized to the abolition of that institution in 
1865. 

Their disabilities have been iterated and reiter- 
uted by the courts in a uniform current of deci- 
sions, covering almost every possible phase of the 
subject. Where a slave finds lost property, it 
inures to the benefit of the master until the true 
owner can be found. Brandon v. Huntsville 
Bank, 1 Stew. (Ala.) 320. A special plea that 
either plaintiff or defendant is a slave is a good 
plea in‘law. Avery v. Smith, 1 Litt. (Ky.) 326, 
and Bently v. Cleveland, 22 Ala. 814. 

Slaves cannot appear as suitors, either in courts 
of law or equity. Bland v. Dowling, 9 Gill& J. 





(Md.) 19. Nor can a master sue his slave. Catchie 
v. Circuit Court, 1 Mo. 608. Slaves are incapable 
of entering into valid contracts, or of taking pro- 
perty, by demise or otherwise, to themselves, 
directly or through the intervention of a trustee. 
Hall v. Mullen, 5 Har. & G. (Md.), 190; Taylor v. 
Embry, 16 B. Monroe (Ky.) 340; Trotter v. 
Blocker, 6 Port. (Ala.) 269; Lamb v. Gertman, 26 
Ga. 625; Graves v. Allen, 13 B. Monroe (Ky.) 19; 
Jones v. Lipscombe, 14 B. Monroe (Ky.) 296; Tur- 
ner v. Smith, Id. 417; Hinds v. Brazcoll, 3 Miss. 
837, and Cunningham vy. Cunningham, C. & N. (N. 
C.) 553. Even a bond executed by a slave, with a 
free man as s.irety, is against public policy and 
void. Batten v. French, 4 Jones (N. C.) 223. 
Money acquired by a slave by permission of his 
master, inures to the latter. Jenkins v. Brown, 6 
Humph. (Tenn.) 299. 

Courts of chancery with their ample powers, can- 
not enforce a contract between master and slave, 
though fully performed on the part of the slave. 1 
Leigh (Va.) 72, and a conveyance of lands and 
slaves in trust, to allow the slaves to occupy and 
receive the rents of the land, and the profits of 
their own labor, is void. Smith v. Betty, 11 Gratt. 
(Va.) 752. It is not felony in Georgia, by the com- 
mon law, to killa slave. Neal v. Farmer, 9 Ga. 
555. It is lawful to track runaway slaves with 
dogs, provided it is done with caution and cireum- 
spection. Moran v. Davis, 18 Ga. 722. They 
are recognized, in a restricted sense, as human 
beings, in this: ‘* Masters have no right to inflict 
such cruel and inhuman punishment, even to en- 
force obedience, as must result in death or loss of 
limb as a consequence of the punishment.’’ Craig 
v. Lee, 14 B. Monroe (Ky.) 119. 

But unconditional submission of the slave is due 
to the authority of the master; and the master may 
therefore, use such force and means as may be 
necessary to enforce submission to his authority, 
even to the destruction of life or limb of the slave. 
Oliver v. State, 39 Miss. 526. The law of slavery 
is absolute authority on the part of the master, 
and unconditional submission on the part of the 
slave. And the master may punish his slave at 
will, in such manner and degree as his judgment 
and humanity may dictate, provided he does not 
maim or kill. State v. David, 4 Jones (N. C.) 535. 
The right of the master to obedience and submis- 
sion in lawful things is perfect. The power to in- 
flict any punishment, not affecting life or limb, 
which the master considers necessary to enforce 
obedience to his commands, is secured to him by 
the law. Now if in the exercise of his authority 
the slave resists and slays the master, it is murder 
and not manslaughter, because the law cannot 
recognize the violence of the master asa legitimate 
provocation. Jacob v. State, 3 Hump. (Tenn.) 
93. 

Mutuality is an essential ingredient in all estop- 
pels, and as slaves are not answerable civilly; as 
they are subject to no suit; as no civility can attach 
to them, and they can neither be bound by coven- 
ant nor hindered by an estoppel, the law will tot 
allow them to claim the benefit of an estoppel 
against others. Bently v. Cleveland, supra. A 
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judgment rendered against a slave, in an action in 
which he appeared, is a nullity. Stenhouse v. Bar- 
num, 12 Rich. (S. C.) 620. 

From these authorities, which might be indefin- 
itely extended, it will be seen that although slaves 
are protected as persons against the destruction of 


life and limb, they are in all other respects treated | 
as property and subjected to all the disabilities in- | 


cident to that condition. They are without power 
to contract, to acquire or hold property, sue or de- 
fenda suit. And being without capacity to sue or 
defend, no valid judgment can be rendered against 
them. It would be an anomaly to hold that any 
one could be concluded by a judgment or decree 
rendered in a judicial proceeding while he had no 
legal capacity to prosecute or defend. 

It i8 true that such a suit was brought by the 
plaintiff, and prosecuted in her name, and that the 
Kentucky court did entertain, sit in judgment 
upon and decide it. Similar suits were not infre- 
quent in the courts of the slave States. But these 
suits were always entertained upon the allegation 
that the plaintiff was free. If free, the plaintiff 
had the right to sue; but when the question of 
freedom was traversed, and put in issue, it was 
equivalent toa plea denying the plaintiff ’s right to 
sue, and whenever the court reached the conclu- 
sion that the plaintiff was a slave, the litigation, 
whatever its scope, necessarily ceased for want of 
a competent plaintiff. In other words, the courts 
held that there was no suit pending, and dismissed 
the proceeding without further inquiry. In Bently 
v. Cleveland, supra, the court ordered the allega- 
tion that complainants were slaves to stand as a 
plea to be first disposed of before it would take 
cognizance of the other parts of the complaint. 
The same principle, as we understand the record, 
was applied by the Kentucky court to the proceed- 
ing instituted by the plaintiff against the defend- 
ant. Plaintiff alleged her freedom. This, prima 

Jacie, gave jurisdiction. But as soon as the court 
reached the conclusion that plaintiff was a slave, 
it found itself without jurisdiction for the want of 
a plaintiff competent to sue, and did the only thing 
which, under the circumstances, it could have 
done—struck the case from the docket. The de- 
cree simply dismisses plaintiff’s petition. There is 
.no declaration of facts, no special findings, no 
judgment for costs, and no execution awarded. 

In the opinion of the court, the plaintiff was de- 
fendant’s property. She, and all she had, and all 
that she might afterwards acquire, belonged to 
him. 

To permit such a decree, obtained under such 
circumstances, against a human being, for the time 
treated as a chattel, and without legal capacity to 
sue, to operate as a bar, or an estoppel, and con- 
clude the plaintiff in a matter of such vital im- 
portance as is involved in this case, would be a 
great reproach to the jurisprudence of any coun- 
try. 

On the trial of this case in this court, the plain- 
tiff offered full and satisfactory evidence of her 
freedom at the time of the committing of the sev- 
eral grievances complained of, whilst defendant 
offered no opposing testimony. He rested his case 





| wholly on the judgment pleaded and relied on by 
| him. As the judgment does not, in our opinion, 
| conclude the plaintiff, the verdict of the jury must 
stand. The damages are not excessive, the mo- 
| tion for a new trial will be disallowed, and judg- 
| ment entered thereon in plaintiff’s favor. 

{ 


the rather novel theory, that the judgment of the Ken- 
tucky court did not bind the plaintiff, because a slave 
could not bring a suit, thus assuming conclusively 
that she was a slave in order to permit her to show 
that she was not. This invalidates not only every 
judgment of slavery but every judgment of freedom, 
also. For if the Kentucky court had found her to bea 
free woman, this would not be binding if in a subse- 
quent case she was shown to have been a slave, since it 
appearing that she was actually a slave she could not 
be a party in the first suit. 


ES  ——EE 


MARITIME LIENS. 








THE THEODORE PERRY. 


United States District Court, Eastern District of 
Michigan, February, 1878. 


1, MARITIME LIENS— CONSTRUCTION OF STATUTE 
—TIME. — Under a State statute declaring that cer- 
tain vessels “‘shall be subject to a lien” for repairs, 
materials, etc., such lien dates from the time the re- 
pairs are furnished, and not from the time the vessel 
is seized. 

2. LIEN FOR REPAIRS — WAIVER — EVIDENCE.— 
Though a lien for repairs is presumed to be waived by 
taking a mortgage upon real estate, parol evidence is 
admissible to show that the mortgage was received as 
collateral security, and with no intention of waiving 
the lien. 

8. WHERE A MORTGAGE IS RECEIVED simply as 
collateral security and not as conditional payment, it 
does not operate to extend the time for payment of the 
original debt, notwithstanding, the mortgage itself is 
made payable at a distant day. 

4. A LIEN FoR Reparrs furnished in the home 
port is entitled to be paid in preference to a subse- 
quent mortgage. 

5. A LIEN FOR REPAIRS MAY BE ENFORCED, not- 
withstanding the bond and mortgage given to secure 
it are not tendered back to the mortgagor, or surren- 
dered in court at the trial. 

6. LIEN—STALE CLAIMS—DILIGENCE.—The lien of 
a material man must be promptly enforced as against 
a subsequent mortgagee, though the claim had not 
become stale at the time the mortgage was given. Mar- 
itime liens are not pronounced stale solely upon the 
principle of estoppel. The lienholder is bound to dil- 
igence in the enforcement of his right, notwithstand- 
ing the mortgagee may not have suffered directly by 
the delay. 


On motion for distribution of proceeds. 

The schooner Theodore Perry having been libeled 
by a large number of parties, was sold pendente lite, 
on the 16th day of September, 1875, and the proceeds 





| paid into court. 
Among these libels were, First, by the Detroit 


NoTeE.—The judgment in this case is sustained upon, 
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Dry Dock Company, for repairs furnished at De- 
troit, the home-port of the vessel, in July, 1874, 
to the amount of $2,738 26. It appears that to 
secure this claim William Stewart, owner of the 
schooner, and Hannah Stewart his wife, on the 7th 
of June, 1875, nearly a year after the claim ac- 
crued, executed to the Dry Dock Company a mort- 
gage payable in installments of one, two and three 
years upon certain real estate in Detroit, belonging 
to Hannah Stewart, the wife. Accompanying this 
mortgage was the individual bond of William Stew- 
art for the amount of the bill. Second, a libel of 
Edward Mayes, for supplies furnished the schooner 
at her home-port in June, July, August and Sep- 
tember, 1874, in the amount of $265 21, for which 
decree has been entered up. Third, a libel of 
William Smith, for supplies furnished at the home- 
port, for which a decree has also been rendered. 
Fourth, a libel of the Orient Mutual Insurance 
Company, for premiums upon policies of insurance 
issued on the first day of August, 1875, the amount 
due being $351. Fifth, on the 12th of October, 1875, 
Hugh Coyne filed his petition, praying payment 
from the proceeds of the sale of the vessel of a cer- 
tain mortgage of indemnity executed to him on the 
4th day of October, 1875, upon which there is due 
about $3,455, amounts which Coyne had been com- 
pelled to pay by reason of indorsements for Stew- 
art. 


J. J. Speed and D. B. Duffield, for the Dry Dock 
Company; L. S. Trowbridge, for Mayes; Atkinson, 
for the Orient Mutual Insurance Company; F. H. 
Canfield, for the mortgagee. 


Browy, J.: 


Most of the questions relative to admiralty juris- 
diction and the marshaling of liens, bave been so 
frequently discussed, and the conclusions reached 
so diametrically opposed to each other, that I feel 
reluctant to add another to the mass of adjudica- 
tions which have served hitherto less to settle the 
law than to impair, in the minds of the profession, 
the value of all judicial precedents. As two law- 
yers can rarely be found to agree upon questions 
touching at all upon admiralty jurisdiction, it is 
hopeless for an inferior court to attempt to estab- 
lish a precedent; it can only follow, as nearly as 
possible, the latest adjudications of the Supreme 
Court, decreeing whatever seems just in the par- 
ticular case. 

The first and most important question at issue 
relates to the relative priority of the claim of the 
Detroit Dry Dock Company and the mortgage of 
Hugh Coyne. Alien enforceable in this court is 
claimed to exist in favor of the Dry Dock Company, 
by virtue of section 6648 of the compiled laws of 
this State, which enacts that ‘‘ every water craft 
above five tons burthen, used or intended to be used 
in navigating the waters of this State, shall be sub- 
ject to a lien thereon; first, for all debts contracted 
by the owner or part owner, master, clerk, agent, 
or steward on such craft, on account of supplies 
and provisions furnished for the use of said 
water craft * * * on account of work done or 
materials furnished by mechanics, tradesmen 
or others, in or about the building, repairing, 





fitting, furnishing or equipping such craft. 
It seems now to be settled by the Supreme 
Court, in the late case of the Lotawana, 
21 Wall. 579, 2 Cent. L. J. 410, that 
liens created by State laws for necessaries, 
which by the law maritime are cognizable in per- 
sonam, may be enforeed in the admiralty courts. 
As observed by the Supreme Court in that case, ‘‘it 
seems to be settled in our jurisprudence, that so 
long as Congress does not interpose to regulate the 
subject, the rights of material men furnishing ne- 
cessaries to a vessel in her home port, may be reg- 
ulated in each State by State legislation. State 
laws, it is true, cannot exclude the contract for 
furnishing such necessaries from the domain of 
admiralty jurisdiction, for it is a maritime con- 
tract; and they cannot alter the limits of that juris- 
diction; nor can they confer it upon the State 
courts so as to enable them to proceed in rem for 
the enforcement of liens created by such State 
laws, for it is exclusively conferred upon the Dis- 
trict Courts of the United States. * * * But 
the District Courts of the United States, having 
jurisdiction of the contract as a maritime one, only 
enforce liens given for its security even when cre- 
ated by the State laws.”’ 

Although the point was not made upon the argu- 
ment, I see no reason to doubt that the lien cre- 
ated by this act attaches when the supplies are fur- 
nished. In the case of Germain v. Steam Tug 
Indiana, 11 Ill. 535, it was held that, under the 
water craft law of Illinois, which provided that the 
vessel ‘*‘ should be liab/e for all debts,” &c., ‘‘ and 
that no creditor should be allowed to enforce the 
lien created under provisions of this chapter, un- 
less,” &c., that the act created a lien which attach- 
ed the moment the liability was incurred. A dif- 
ferent construction was given to the act of 1857 in 
the case of Williamson v. Hogan, 46 Ill. 518, and 
The Tug Montauk v. W.lker, 47 Ill. 335. But these 
cases were expressly overruled by that of The Bark 
Great West, 57 Ill. 168, in which the court held, 
under a similar statute, that the lien was created 
by force of the st tute, and not by virtue of the 
levy and seizure upon the attachment. Under the 
former water craft law of this State which provided 
that the vessel ‘‘ should be liable,” &c., it was held 
in the case of Robinson v. Red Jacket, 1 Mich. 171, 
that no lien was created until attachment. Follow- 
ing the case of the Huron v. Simons, 11 Oh‘o 458, 
and Jones v. The Commerce, 14 Ohio 408, that a 
lien was created by the Wisconsin statute was de- 
cided in the case of McRoberts v. Steamboat Henry 
Clay, 17 Wis. 101, and by the New York statute in 
the case of Veltman v. Thompson, 3 N. Y. 438. 
This latter statute provided that whenever a debt 
amounting to fifty dollars or upwards should be 
contracted in the manner therein specified, such 
debt should bea lien. I think a distinction may 
be taken between cases where the statute declares 
the vessel ‘shall be liable” and those which de- 
clare they ‘‘shall be subject to a lien.” In the one 
class the lien may be properly said to arise from 
the seizure, in the other from the contract itself. I 
see no reason in this case why a lien did not arise 
in favor of the Dry Dock Company from the time 
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the repairs were put upon the schooner, which it 


was at liberty to enforce, at any time, by proper 
proceedings in this court. 

It is not disputed that the mortgage to Coyne, 
recorded under the act of Congress, also created a 
lien, notwithstanding it was a mortgage of indem- 
nity. But it is insisted that Coyne had notice of 
the claim of the Dry Dock Company, and that its 
lien as against him was not waived, and did not 
become stale by its failure to institute proceedings 
within the year provided by section 6,690. The 
testimony on this point is somewhat conflicting, but 
I think there is sufficient to show that Coyne is 
chargeable with notice of the claim of the Dry 
Dock Company. He admits himself, that he was 
informed by Stewart sometime during the summer 
preceding his mortgage, that the D y Dock Com- 
pany had repaired his vessel, and that its claim was 
unpaid. Stewart himself swears specifically that 
Coyne knew of the claim; that he told him of it as 
soon as the repairs had been put upon the vessel ; 
that he thought the bill wus high, and had frequently 
talked it over with him ; that he told him the amount 
was thirty-three hundred dollars, and that he men- 
tioned the matier to him two or three times, ouce 
in Mr. Parson’s office. [ see no reason to discredit 
this testimony. Indeed, I can hardly believe that 
Coyne, occupying the somewhat confidential rela- 
tion of endorser to Stewart, and depending upon 
this vessel for his security, should not have had 
knowledge of this incumbrance, and taken his mort- 
gage in contemplation of it. I must hold, 
therefore, that he is chargeable with notice, and 
does not stand in the position of a bona Jide pur- 
chaser. 

Was the lien of the Dry Dock Company waived 
by taking the mortgage of June 7th, 1875, from 
William and Hannah Stewart, upon the real estate 
of the latter, together with the bond of William 
Stewart for the paymentof hisclaim? While, with 
out explanation, a waiver might be presumed from 
taking a distinct collateral security, it was held by 
the circuit judge in the case of Hurst, 13 B. R. 455, 
that the question of payment (and consequently of 
waiver) was always one of intent; and ina case 
where a resolution of composition had been adopt- 
ed by which the creditors agreed to accept the sum 
of twenty cents on the dollar, “ in full satisfaction 
and discharge,’’ it might be explained by showing 
that the notes provided for were not intended to be 
received in payment or satisfaction of the original 
claim. A Jarge number of authorities are cited in 
the opinion, not necessary here to be repeated. The 
testimony upon this point shows clearly that as be- 
tween the Dry Dock Company and Stewart, no 
waiver of its claim against the vessel was intended 
by taking the mortgage upon the real estate. Not 
only does Mr. Stewart admit it, but Mr. ‘Toms, the 
attorney for the Dry Dock Company, who drew the 
mortgage, and Mr. McVittie, the secretary of the 
company, swear unequivocally that it was taken as 
collateral. Being taken then simply as collateral 
security, and not as conditional payment, it does 
not even extend the time for payment of the origi- 
nal debt for the one, two, and three years provided 
by the mortgage. United States v. Hodge, 5 How. 


| 282; The Maggie Jones, 5 Cent. L. J. 263; Austin 








v. Curtis, 31 Vt. 64. 

Under the facts exhibited in this case, which is 
entitled to priority of payment, the material man 
for the repairs furnished in the home-port, or the 
mortgagee? As a general rule, I should say with- 
out hesitation, the material man should rank a sub- 
sequent mortgagee. He has put repairs upon the 
ship which have largely added to its value in the 
hands of the mortgagee, and it is no more than just 
that the latter should take it with the burden thus 
imposed upon it. Indeed, if the material man has 
any lien at all, it would be grossly unjust to permit 
it to be defeated by a mortgage placed upon the 
ship the next day, possibly for the very purpose of 
preferring some other creditor and defrauding him. 
Again, the work done by him either adds to the 
value of the vessel, or puts her ina condition for 
the work she is about to engage in; while the 
mortgage may be given for a consideration wholly 
unconnected with the vessel. In this light I re- 
gard the lien as, prima facie, much more meritori- 
ous than the mortgage. I lay no stress whatever 
upon the fact that the lien is created by the State 
law, while the mortgage is recorded under the act 
of Congress. Mortgages upon vessels were valid 
long before the recording act was passed, although 
filed under State laws. ‘The act was not designed 
to add a particle to their value as security, except 
so far as it might incidentalJy do so in providing a 
convenient place for recording them, and making 
the record notice to subsequent purchasers and in- 
cumbrancers. The case of White’s Bank v. Smith, 
7 Wall. 646, merely held that a mortgage recorded 
under the act of Congress was notice to subsequent 
purchasers, though not filed or recorded under the 
State law, making all mortgages or chattels con- 
structive notice only when recorded in the town in 
which the mortgagor resided. 

This view of the relative priority of the material 
man and mortgagee was apparently taken by the 
learned judge of the western district, in the case 
of The St. Joseph, Brown’s Admiralty, 202, and 
again in The Alice Getty, 9 Ch. L. N. 280, 
in which he held that material men, having liens 
by local laws, have priority even over prior mort- 
gagees. Although a different view was taken by 
Judges Drummond and Blodgett in the cases of the 
Grace Greenwood, 2 Biss. 131; The Skylark, Id. 
251, and The Kate Hinchman, 5 Biss. 367, s. Cc. 7 
Biss. 238, there is nothing iu these opinions which 
necessarily conflicts with the position here as- 
sumed, as the mortgages in all these cases were 
prior in date to the lien of the material men. In 
Scott’s cases, 1 Abb. U. 8. 336, the mortgages also 
ranked the lien of the material man in point of 
time, and were accorded priority solely upon that 
ground. 

But whatever be the rule in the seventh circuit, 
I think a decided preponderance of authority accords. 
a preference to a domestic material man, at least 
as against a subsequent mortgagee. See Brown v. 
Prop. Wm. T. Graves, decided by Wallace, J.; The 
Bradich Johnson ,10C.L. N. 353; The A. Getty, 9 Id. 
315; Francis v. The Burque Harrison, 1 Saw. 353; 
The G. State, 1 Sprague 377; Donnell vy. The Star- 
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light,103 Mass,227 ; The Canoe Astoria,2 Hughes 123. | chaser, without notice, who at once brought her 


The law of this State, under which the material man 
is entitled to a lien, in express terms accords him 
priority over mortgages both prior and subsequent. 
Com. Laws, secs. 6678, 6679. I hold, therefore, 
the lien of the Dry Dock Company is entitled to 
rank that of the mortgagee. 


Further objection is made by the counsel for the | 


mortgagee, that the lien in this case cannot be en- 
forced because the bond and mortgage have not 
been surrendered or delivered up by the libelants 
or tendered in court. Relying upon the cases of 
The St. Lawrence, 1 Black, 532, Andrews v. Wall, 
3 How. 573, Ramsey v. Allegre, 12 Wheat. 611, 
and The Eclipse, 3 Biss. 99, where a promissory 
note has been given for a claim, which is also a 
lien, and the maker of the note insists upon the 
objection, undoubtedly the court should require 
the note to be surrendered before the lien is en- 
forced, for otherwise the maker might be com- 
pelled to pay it again to the innocent holder. But 
I apprehend this rule does not apply where the 
security given is collateral, and the objection is 
not taken by the owner or the person who gives 
the security. It is entirely immaterial, so far as 
this mortgagee is concerned, whether this security 
be surrendered or not; he cannot be prejudiced by 
its remaining outstanding, and I think he has no 
right to insist upon its cancellation. 

The claim of Edward Mayes accrued shortly be- 
fore the mortgage was given. The answer of the 
mortgagee denies notice of it, and this is conceded 
by libelant. It is insisted, however, that the claim 
has not become stale as against the mortgagee, in- 
asmuch as it had not become stale when the mort- 
gage was given, and there having been no change 
in the relative situation of the parties up to the 
time of filing the libel, the mortgagee has not 
been injured by the delay. The argument proceeds 
upon the very ingenious theory that courts pro- 
nounce claims stale solely upon the principle of 
estoppel. If A. unreasonably sleeps upon his 
rights; if he is silent when he ought to speak; if 
he is inactive when he ought to do something to 


assert his rights, and thereby B. is induced to act : 


as if no such right existed, and in ignorance of it, 
A. is estopped to assert his rights to the prejudice 
or injury of B. If that position is correct, then it 
follows irresistibly that the latches or neglect of 
the lien-holder must have occurred before the 
rights of the party claiming the estoppel have be- 
come fixed; in other words, if the claim is not 
stale by reason of the lien-holder’s delay, at the 
time the mortgagee acquires his rights, no subse- 
quent delay can make it stale. There is certainly 
much to be said in support of this theory. I had 
occasion myself to urge the same argument in the 
case of The Detroit, 1 Brown’s Admiralty, 141. In 
this case a claim for towage accrued in May and 
June, 1865, while the vessel was in the hands of a 
person who had contracted to purchase her. Hav- 
ing failed to fulfill his contract, she was returned 
to the owner, who‘ took her to Canada within a 
month or two after the services were rendered, 
where she remained until June 27th of the follow- 
ing year. She was then resold to a bona fide pur- 
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within the jurisdiction of the court and kept her 
during the remainder of the summer. On October 
6th a libel was filed and the vessel attached. It 
was strongly insisted upon the argument, page 142, 
that so far as that question was concerned, the 
case stood precisely as if the libel had been filed 
on the day she was brought over from Canada, as 


| no change of circumstances took place from that 


time to the day of filing the libel. Without pass- 
ing directly upon the question, the court observed 
that “the libelant was bound to know when she 
was brought over, as he could have learned it by 
observation or inquiry; yet he allowed the months 
of July, August and September to elapse without 
taking a step to enforce his claim. I think it was 
incumbent upon libelant to keep a careful watch 
upon her movements, to notify the purchaser of 
his claim as soon as she was sold, and to proceed 
to enforce his lien as soon as she was brought 
within the jurisdiction of the court. He was bound 
to know that this vessel was as likely to change 


-hands as any other, and should have used due dili - 


gence to ascertain when she was transferred to 
Alger, and to have given him speedy notice of his 
claim, in order that he might lose no opportunity 
of protecting himself against it. Instead of this, 
he allewed the three busiest months of the season 
to elapse without making known its existence. I 
think these facts warrant the presumption that the 
lien was waived.’’ These remarks furnish a very 
strong inference that the learned justice did not 
consider the position a sound one, as he seems to 
have taken it for granted the claim would not have 
been stale if libelant had attached the vessel the 
moment she was brought over from Canada, but 
that his lien was waived by the subsequent delay 
of three months. 

It is apparently conceded in the argument in this 
case that if, in the meantime, the mortgagee had 
given up any securities, or had beenin any way 
placed in a worse position, this might be a com- 
plete answer, but that the burden of proving this 
was upon him. It might not always be easy to 
prove this; for example, suppose a vessel worth 
twenty thousand dollars incumbered, first by the 
claim of a material man to the extent of ten thous- 
and dollars, and secondly, by a mortgage of the 
ame amount put upon her a month afterwards. 
By arrangement between the material man and the 
owner the credit is extended, and the lien kept 
alive for five years; and although no positive 
change of circumstances may huve taken place, ex- 
cept such as are inherent in the property, and which 
might be difficult to prove, the vessel has gradually 
depreciated to one-half its former value, perhaps 
the mortgagee may have postponed a foreclosure 
upon the’very theory that, although the property 
was greatly depreciated, older claims had been paid 
off, and thus his security kept up to its full value; 
yet it might be very difficult to prove that such de- 
preciation had taken place. Inthe case under con- 
sideration, in all probability the schooner has de- 
preciated more than the amount of Mayes’ bill, so 
that the mortgagee is in fact a loser by his failure 
to enforce it at the opening of navigation, and yet 
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it would be utterly impossible to show such depre- 
ciation in dollars and cents. In the case of The 
Hercules, 1 Brown’s Admiralty, 560, it was held by 
this court that where a claim accrued in the sum- 
mer, and the vessel changed hands the following 
January, the claim should be enforced as soon as 
possible after the opening of navigation, and the 
libel, being filed in September, the claim was held 
to be stale, although it did not appear distinctly or 
clearly that the purchaser had been injured by any 
delay occurring after the first of June. I think he 
may rest upon the assurance that tacit liens must 
be enforced during the current season, or as soon 
as possible after the commencement of the next 
season, and is not bound to show that he has actu- 
ally suffered injury by a delay after that time. His 
position seems analogous to that of an indorser. 
The question of injury might be avery delicate 
one, and might impose upon him a burden which 
he ought not to be obliged to assume. 

For these reasons, I deem it safer to adhere to 
the generally received doctrine upon the subject of 
stale claims—that as against innocent parties they 
must be promptly enforced. Within this ruling 
the libel of Mayes has become stale as against the 
mortgagee. 

For the same reason the claim of Smith has also 
become stale. So far as the case of the Insurance 
Company is concerned, it is practically determined 
by the ruling in the case of The Dolphin, 3 Cent. 
L. J. 628; 8 Ch. L. N. 401; 9 Id. 337. 








DIGEST OF DECISIONS OF 'THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


JURISDICTION OF FEDERAL COURT — CREDITOR 
OF BANKRUPT CAN NOT MAINTAIN ACTION WHEN. 
—The creditor of a bankrupt is not entitled to 
maintain an action inthe Federal courts against a de- 
fendant residing in the same State, to recover prop- 
erty conveyed by the bankrupt in fraud of his credi- 
tors. Cases cited: Smith v. Mason, 14 Wall, 431; 
Morgan v. Thornhill, 11 Id. 75; Clark v. Clark, 17 How. 
315; Clark v. Hatchet, 1 Cliff. 273; 1 Black, 77; Shear- 
man v. Bingham, 7 Nat. Bank Reg. 493; Lathrop v. 
Drake, 1 Otto, 518; Knight v. Cheney,5 Bank. Reg. 
313; Carr v. Hilton, 1 Curt. C. C. 234; Franklin v. 
Farr, 2 Eq. Cas. Abr. 102; Heath v. Chadwick, 2 Phil- 
lips, 649; Benfield v. Solomons, 9 Ves. 83; Hewens v. 
Robinson, 11 Simmons, 105; Hx partie Ryland, 2 Deac. 
& Chit. 398; Hammond vy. Attwood, 3 Madd. 158; 
Mayor v. Aukland, 3 Hare, 77; Tarleton v. Hornby, 1 
Young & Collier. 193; Copeland v. Stephens, 1 Barn. & 
Ald. 604; Amory v. Lawrence, 3 Cliff. 535; Fowler v. 
Down, 1 Bos. & Pull. 157; Webb v. Fox, 7 Term, 397; 
Wilklns v. Fry, 1 Meriv. 269.—Glenny v. Langdon. 
Appeal from the Circuit Court of the United States for 
the Southern District of Ohio. Opinion by Mr. Jus- 
tice CLIFFORD. Decree affirmed. 

VESSEL—LIABILITY OF OWNER CHARTERING VES- 
SEL FOR FREIGHT.—“This is a case in admiralty. On 
the 31st of March, 1869, Work, the libelant and appel- 
lant, chartered to Leathers the steamer Vicksburg for 
two months from that date. Leathers was to pay 
$1,750 per month. It is alleged by Work, but denied, 
that Leathers also stipulated to return the boat in as 





good condition as he received her, ordinary wear and 
tear excepted. Leathers took possession of the boat 
and paid the sum agreed upon for the first month. 
He also paid $560 on account of the second month. 
During that month a shaft broke and the cylinder- 
head of one of her engines was blown out. Leathers 
thereupon returned the boat and refused to repair her. 
The libelant claims $1,850 for the repairs which he al- 
leges Leathers was bound to make; $1,190, the balance 
of the stipulated compensation for the second month, 
and $5,000 for damages arising otherwise from the al- 
leged breaches of the contract by the respondent. 
Leathers insists that the boat was utterly unseaworthy 
when he received her, and that her timbers were rot- 
ten, that the shaft was too small and cracked, though 
the crack was not apparent; that the boilers were un- 
safe; that the shaft broke and the cylinder blew out 
when the boat was in smooth, deep water, carrying 
only 110 pounds of steam; that the sum of $560 paid 
for the second month was the amount due according 
to the time that had elapsed when the boat became 
disabled and he surrendered her to the owner. Where 
the owner of a vessel charters her, or offers her for 
freight, he is bound to see that she is seaworthy and 
suitable for the service in which she is to be employed. 
If there be defects known, or not known, he is not ex- 
cused. He is obliged to keep her in proper repair, un- 
less prevented by perils of the sea or unavoidable ac- 
cident. Such is the implied contract where the con- 
trary does not appear. Putnam v. Wood, 3 Mass. 
485; 3 Kent’s Com. 205, marg. pag. The owner is lia- 
ble for the breach of his contract, but the stipulation 
of seaworthiness is not so far a condition precedent 
that the hirer is not liable in such case for any of 
the charter money. If he uses her he must pay for the 
use to the extent to which it goes, 1 Parsons’ Admir- 
alty, 265; 3 Kent’s Com., Sup. Abbott on Shipping, 5th 
Amer. ed. 340. If a defect without an apparent cause 
be developed, it is to be presumed it existed when the 
service began. Talbot v. Ins. Co,, 2 J. R. 124. The 
facts set up in the answer, by way of defense, are fully 
established by the proofs. The current is all one way. 
There is no conflict. It could do no good in any wise 
to examine the evidence in detail. It is sufficient to 
announce our conclusion.”— Works v. Leathers. Ap- 
peal from the United States Circuit Court for the 
District of Louisiana. Opinion by Mr. Justice 
SWAYNE. Judgment affirmed. 

SURETY — CONDITION — BOND IN ALTERNATIVE — 
CONSTRUCTION OF “ Or.” —*‘ This is an action against 
the surety upon an ordinary bond for duties, given at 
the time of importation, upon the estimated amount, 
before the duties were regularly liquidated. The esti- 
mated duties, based on the invoice shown by the im- 
porter, were four hundred and twenty-five dollars; 
and the condition of the bond was, that, within one 
year, the importer should pay to the collector four 
hundred and twenty-five dollars, or the amount of the 
duties which should be ascertained to be due; or 
should within three years withdraw and export them, 
or transport them to a Pacific port. About a month 
after importation the goods were withdrawn by the 
importer upon payment of the sum named in the bond; 
but the duties were not regularly liquidated until 
about a month later. The liquidation showed that the 
duties payable were $676.75 instead of the $425 which 
had been paid. This suit was brought to recover the 
balance. The surety pleaded payment of the sum 
named in the bond, as a fulfillment of one of the al- 
ternate conditions. The counsel for the government 
contended that the condition ought not to be construed 
alternatively; but as intended to secure the payment 
at all events of the true amount of duties, unless the 
goods should be exported or sent to the Pacific coast 
within three years. It was shown that the bond was 
in the form long in use, and had been approved by the 
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Secretary of the Treasury, and it, was undoubtedly 
intended to cover the full amount of the duties, wheth- 
er the original estimate reached that amount or not. 
‘rhe word ‘or’ is frequently construed to mean ‘ and,’ 
and vice versa, in order to carry out the evident intent 
of the parties. But such a change can not be made in 
this case; for if'we make ‘or’ to read ‘and,’ the 
condition would require the importer to pay the actual 
duties in addition to the $425. Besides, there are two 
-other alternative conditions dependent upon the same 
word ‘or,’ namely, that the bond should be void if the 
goods should be re-exported, or if they should be 
transported to the Pacific coast, within three years. 
This shows that the word ‘ or’ was intended to have 
.its ordinary sense. To make the condition mean what 
the counsel for the government contends it means, 
would require, in place of the word ‘or,’ the addition 
of several words, so as to make it read, ‘four hundred 
and twenty-five dollars, and any additional amount of 
duties to be ascertained to be due and owing on the 
goods.’ The court would not have been justified, in 
this case, in making such a change and addition, by 
way of construction. Of course the importer is liable, 
without reference to the bond, for the entire amount of 
duties. But the surety is only bound by the condition 
of the bond. That is all the obligation which he as- 
‘sumes; and as it is clear, in this case, that the condi- 
tion is in the alternative, the bond was discharged by 
the performance of one of the alternative conditions.” 
Dumont v. United States. In error tothe Circuit 
Court of the United States for the Southern District of 
New York. Opinion by Mr. Justice BRADLEY. Judg- 
ment reversed. 








ABSTRACTS OF RECENT DE 'ISIONS. 





[In orderto give more space tothe Abstracts of Deci- 
.sions of the Supreme Courts of the States, the names of 
the judges will hereafter be omitted from the heading. ] 


SUPREME COURT Or ILLINOIS. 
[Filed at Ottawa, January 25, 1879.] 


! SET-OFF—JUDGMENT CONFESSED BY CoGNOVIT— 
~= etd TO SET-OFF ANTECEDENT DEBT.—The only 
-question here is whether the court below erred in re- 
fusing to stay proceedings on a judgment confessed by 
cognovit until an issue of fact on the question of set- 
off could be tried. The affidavit alleges that appellant 
is a practising attorney in this State; that prior and 
subsequent to the making of the note upon which 
judgment was entered, he was frequently consulted by 
appellee as to matters of law growmg out of and per- 
taining to the business of appellee; that he thus acted 
as attorney at law for appellee, and that his services 
were worth $200. It admits the execution of the note 
and a cognovit authorizing the entry of judgment there- 
upon, but alleges that the appellee subsequently and 
before judgment was entered agreed to give credit on 
the note for the value of his services which he neglect- 
ed to do. SCHOLFIELD, J. says: “It does not appear 
but that all of the services, except a merely nominal 
part, were rendered before the execution of the note 
and cognovit. As to the services thus rendered, we 
are of opinion that the execution of the cognovit was 
a waiver of the right to interpose them as a set-off to 
the note, and it not appearing that services of any ma- 
terial value have been since rendered, no necessity is 
apparent for staying proceedings to await the result of 
an issue on that question. If we are correct in hold- 
ing that the execution of the cognovit was a waiver of 
the right to interpose a set-off, for causes then known 








to be existing, the subsequent promise to give credit 
on the note was but nudum pactum and binding in 
conscience only. Aflfirmed.”’—Gross v. Weary. 


MORTGAGE—CERTIFICATE OF ACKNOWLEDGMENT 
—FORGERY OF NAME.—Plaintiff in error, the wife of 
B. was the owner of certain land. Loans were made 
by B. from defendant in error, and to secure the loans, 
plaintiff in error, and her husband, executed notes and 
mortgages on the land to defendant in error. Upon 
failure to pay the notes, by virtue of a power of sale 
contained in the mortgages, defendant in error adver- 
tised the land for sale. Thereupon, plaintiff in error, 
filed a bill to enjoin the sale. She alleged in her bill, 
that she did not execute either of the notes or mort- 
gages; that her signature was forged thereto. Ona 
hearing the court dismissed the bill. Complainant 
prosecutes error to reverse the decree. The testimony 
of complainent was in substance, that she never signed 
the documents, or authorized any one to sign them, 
and that she never appeared before the magistrate and 
acknowledged the mortgages. Opposed to this is the 
certificate of the magistrate attached to the papers, 
and certifying that she came before him and ac- 
knowledged the papers. The magistrate however 
did not recollect the transaction. WALKER, J., 
says: ‘‘It has always been held that the certificate 
of the officer to the acknowledgment of a deed is con- 
clusive to the same extent that isa record. They can 
like a record, only be impeached forfraud. * * * 
The notary acts under the might of his official oath, and 
his certificate is entitled to great and controlling weight 
until overcome by clear and satisfactory proof. The 
evidence of the grantor will not overcome it. See 42 
Til. 586; 43 Ill. 477; 40 Ill. 325; 68 Ill. 426; 65 Ill. 505; 
69 Ill. 666; 73 Ill. 387; 70 Ill. 46. Sinee all persors, in- 
cluding parties to suits, have, with few exceptions, 
been by statute, made competent witnesses, if the 
evidence of the grantor should be held sufficient to 
overcome the certificate of acknowledgment, then 
most real estate would be held by a slender and uncer- 
taifitenure. Affirmed.’’—Blackman v. Hawks. 


SELLING INTOXICATING LIQUORS.—HABITUAL IN- 
TOXICATION.—This was an indictment upon which 
appellant was convicted of selling “‘intoxicating liquor 
to one S. then and there, being a person who was then 
and there in the habit of getting intoxicated, etc.” The 
point made by appellant on appeal here is, that in or- 
der to maintain a conviction for selling liquors toa 
person in the habit of getting intoxicated it is neces- 
sary for the prosecution to establish by proof, beyond 
all reasonable doubt, that the person alleged in the in- 
dictment as the party to whom the liquor was so sold, 
had at the time of such sale a fixed habit of getting 
intoxicated, and that occasional acts of drunkenness 
do not constitute one, in the meaning of the law, a 
person who is in the habit of getting intoxicated. The 
court say: ** The statute does not use the words ‘fixed 
habit,’ it simply says a person who isin the habit of 
getting intoxicated—that is, applying one of Web- 
ster’s definitions of habit,— having ‘the involuntary 
tendency to become intoxicated, which is acquired by 
frequent repetition.’ The evidence shows S had been 
drunk from three to five times within the past two 
years before the trial. We are unable to say from this 
the jury were unauthorized to find that he was in the 
habit of getting intoxicated. A man having the full 
control of his appetite could hardly be suppesed to be 
guilty of such excess. We lay no stress on the fact 
that some witnesses baving a pretty fair knowledge of 
8’s habits, never saw him intoxicated. Such evidence 
is negative only, and does not disprove the affirmative 
evidence of those who testify to having seen him 
drunk. We cannot agree wit!) counsel for appellant 
that tofsupport a conviction in such cases, it is essen] 
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tial the evidence shall show beyond reasonable doubt 
that the party to whom the liquor is sold is constantly 
or usually intoxicated, but hold that it is sufficient to 
show that he has been frequently intoxicated and has, 
thereby, acquired an involuntary tendency to become 
intoxicated.” Affirmed.—Murphy v. People. 
EMINENT DOMAIN — CROSS - PETITION TO BE 
FILED BY DEFENDANT IN CLAIMING DAMAGES TO 
CONTIGUOUS PROPERTY — CHARACTER OF CROSS- 
PETITION AS A PLEADING. — This was a proceeding 
commenced by the Chicago & Iowa R. Co. under 
the eminent domain act, against H, to condemn a cer- 
tain strip of land described in the petition for right of 
way. The jury affixed the compensation and damages 
of H at $1,500. The company brings the record to 
this court and assigns various errors. The lands de- 
scribed in the petition are all situate in section 15 and 
16, T. 38, R 5 east, but ‘upon the trial H was permitted 
to introduce evidence as to damages to his whole farm 
of some 730 acres, a portion of which farm is located 
in section 21, and which portion is distant one hundred 
rods from the railroad at the nearest point. BAKER, 
J.,says: “It was decided by this court in the case of 
Mix v. L. B. & M. R. Co., 67 Till. 319, that the evidence 
should be confined to the particular lots described in 
the petition, unless the defendant filed a cross-petition 
setting up that he was the owner of other ground. not 
described in the original petition, which would be 
damaged and made claim to have the damages thereto 
likewise assessed. Jones v. C. & I. R. Co., 78 Iil., 
Pp. A. & D. R. Co. v. Sawyer, 71 Ill. 361, are to the 
same effect. The case of City of Bloomington v. 
Miller, 84 Ill. 621, cited by defendant in error an- 
nounced no different rule, but expressly referred to 
the Mix case and recognized the rule therein enunci- 
ated. It appears. however, that the defendant Hop- 
kins filed in this cause a cross-petition of an informal 
character and very indefinite interms. * * * * It 
is substantially a cross-petition and sufficiently com- 
plies with all the necessary requirements of the law 
and of the former decisions of the court, at least to 
give jurisdiction of the subject-matter of the pro- 
posed inquiry. It may bethe court would hive re- 
quired, if it had been asked soto do by plaintiff in 
error, the defendant H to make his own cross-petition 
more specific in some respects, but this was not done.” 
Affirmed.—Chicago & Iowa R. Co. v. Hopkins. 


—$— $$ $a 
SUPREME COURT OF MICHIGAN. 
January Term, 1879. 


OFFICER |CAN Not THRESH WHEAT jLEVIED 
Upon.—1. An officer who levies upon wheat in the 
mow has no authority to thresh the same before selling 
it. Threshing can not be supposed to be necessary, 
and the power to proceed and expend money in 
threshing at the debtor’s expense is liable to great 
abuses, and can not be admitted without conceding 
that the officer may goas far as he may deem import- 
ant or may chose in preparing the wheat for market 
before making sale. If circumstances could possibly 
make it necessary, the officer would have to show 
them. 2. Whether the officer acted in good faith in 
threshing the wheat is for the jury, and affects only 
the question of damages. 3. The execution defend- 
ant has a right of action against the officer for the in- 
jury done in exceeding his authority. Possibly the 
execution plaintiff might also have, if his judgment 
was not fully satisfied by the sale, and if he did not 
advise or consent to the officer’s proceedings. Opinion 
by CooLey, J.—Stilson v. Gibbs. 












INJUNCTION DENIED AGAINST THREATENED EN- 
CROACHMENT ON ALLEY. — Defendant, owning a 
wooden building which for more than twenty years 
had encroached six inches on a private alley, in mak- 
ing necessary repairs attempted to veneer it with 
brick, thus encroaching three inches further. Held, 
that an injunction must be refused. It is not claimed 
that the proposed encroachment seriously interfered 
with complainant’s right of way. It is doubtful 
whether one is ever entitled as matter of right to an 
injunction to restrain a threatened injury, and the 
court, when the relief sought is disproportioned to 
the nature and extent of the injury sustained or likely 
to be, will not interfere, but will leave the parties to 
seek some other remedy. Fox v. Holecom), 32 Mich. 
495; Briggs v. Withey, 24 Mich. 136; Norris v. Hill, 1 
Mich. 210; White v. Forbes, Walk. Ch. 114. Opinion 
by MARSTON, J.—Hall v. Rood. 


HUSBAND’s GIFT TO WIFE—SUBSEQUENT CHAT- 
TEL MORTGAGE TO CREDITORS — CHANGE OF Pos- 
SESSION—ESTOPPEL—VALUE OF CHATTELS SHOWN 
IN TROVER.—Trover for the value of a horse, house- 
hold furniture and ornaments and other articles 
which plaintiff claimed as a gift from her husband, 
but which were sold under a chattel mortgage given by 
him subsequent to the alleged gifts. Held, 1. That a 
wife’s testimony, such as “my husband gave me some 
robes,” is not a conclusion of law; it avers the act of 
giving, and justifies a finding that a gift took place, if 
nothing is drawn out to qualify it. 2. That the ques- 
tion of a change of possession must be considered 
with the other facts in the case. The wife’s testimony 
that after the gift of the horse she went to the stable 
where it was kept and gave directions concerning its 
keeping, and afterwards controlled it, was proper as 
res geste, and as tending to show that possession was 
delivered. 3. That an open and visible change of pos- 
session is not necessary to establish a gift from husband 
to wife when they are living tegether. The question 
in such cases is whether the wife has established her 
right by a fair preponderance of evidence; though the 
circumstances of the relation and the facility with 
which frauds may be accomplished under the pretense 
of sales or gifts between husband and wife, ought to 
be carefully weighed. In this State no such principle 
is recognized as Black, C. J., set forth in Gamber v. 
Gamber, 18 Penn. 363, 366, that a married woman 
claiming property must show her right “by evidence 
which does not admit of a reasonable doubt.” Only 
convineing proof is required. 4. That a wife who 
knows that her husband is mortgaging in part for her 
own board, chattels he has previously given her, and 
who fails to assert her claim, is estopped from doing 
so thereafter; but evidence of her knowledge long af- 
terwards, and when defendant had taken the property 
into his own possession, is immaterial. 5. That the 
creditor under the chattel mortgage has no concern 
with the fact that the husband when solvent gave his 
wife expensive presents. 6. That to rebut plaintiffs 
evidence as to the value of the property defendant was 
entitled to show that after he took the property he had 
it publicly advertised and sold, and that sums were 
realized much below the value as testified to by plain- 
tiff’s witness. Smith v. Mitchell, 12 Mich. 180; Worth- 
ington v. Hanna, 23 Mich. 530. Opinion by CooLry, 
J.—Davis v. Zimmermann. 


MEASURE OF DAMAGES— DEFECT IN MACHINERY 
CONSTRUCTED UNDER SPECIAL CONTRACT.— Where 
a steam boiler put up in a vessel under special con- 
tract has such defects that it is worth less than the con- 
tract price, the measure of damages is the difference 
in value between the boiler as it is with its defects, 
and the boiler as it would have been if completed in 
compliance with the contract, whether the latter sum 
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is more or less than the contract price. Opinion by 
COOLEY, J.— White v. Brockway. 
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SUPREME COURT OF MISSOURI. 
October Term, 1878. 


[Filed February 3, 1879.] 


CRIMINAL PROCEDURE — EVIDENCE TO SUSTAIN 
CONVICTION FOR OFFENSE OF SHOOTING AT AN- 
OTHER, BY WHICH LIFE IS ENDANGERED— REQUI- 
SITES OF INDICTMENT.—Defendant was indicted un-, 
der sec. 33, Wag. Stat. 450, for shooting with a loaded 
pistol at one Gaston, and was convicted. It was in- 
sisted that as the testimony did not show Gaston was 
wounded or otherwise injured by the pistol shot fired 
at him by defendant, therefore the conviction 
could not stand: Held,1. That it isas much an of- 
fense under said section to shoot at a man and miss 
him as itis to shoot at and hit him. Otherwise, the 
language of that section “or his life be endangered by 
the act, procurement or culpable negligence of an- 
other,” is absolutely meaningless, since the first part 
of the section had already provided for cases where 
injury had resulted in consequence of the unlawful 
act. It is not necessary that an indictment based on 
that section should state that the act was done will- 
fully, with malice, with a deadly weapon, or under 
circumstances which had death ensued, would have 
constituted manslaughter. State v. Moor, 65 Mo. 
606, and cases cited. 2. As the record however fails to 
show an arraignment of defendant, this under-re- 
peated adjudications must accomplish the reversal of 
the judgment. Opinion by SHERWOOD, C. J.—State 
v. Agee. 

EVIDENCE—PARTY TO CONTRACT COMPETENT AS 
WITNESS IN HIS OWN BEHALF, UNLESS ALL THE 
ORIGINAL PARTIES WITH WHOM CONTRACT IN Is- 
SUE WAS MADE ARE DEAD OR DISQUALIFIED.—Ac- 
tion for damages for breach of alleged contract, plain- 
tiff claiming that defendants had employed him- to 
build the church, and after its commencement and 
partial completion had prevented him from going on 
with the work. Answer, special denial, trial and ver- 
dict for plaintiff. Objection was made to plaintiff’s tes- 
tifying, on the ground that as Thornton, one of the 
alleged contracting parties was dead, plaintiff was an 
incompetent witness. Held, 1. The objection was 
properly overruled. Thornton, deceased, was not the 
sole contracting party; that party was composed of 
Thornton and Hitch, the latter being alive at time of 
trial. The legal party to the contract did not consist 
of a single individual, but of two persons. If the 
contract had been made with Thornton alone plaintiff 
would have been incompetent. The point is a new 
one in this State. In Massachusetts, where the statute 
in regard to witnesses is substantially like our own, 
the ruling, as to the competency of witnesses, under 
similar circumstances to those above stated, has been 
in accordance with the views here pronounced. Goss 
y. Austin, 11 Allen, 525; Haywood vy. French, 12 Gray, 
453. The reason of the statutory provision is the pre- 
vention of one person testifying where death has 
sealed the lips of his adversary, a reason which can 
not apply where there are other persons still alive, 
who were co-contractors with decedent, cognizant of 
all the facts, and therefore able to testify in opposition 
to the testimony of the witness objected to. As the 
reason for the rule does not exist, no more does the 
rule. 2. Defendants were liable individually under 
their answer, and instructions based upon the theory 
that they were merely liable as agents of or as a com- 








mittee of the church association were foreign to the is- 
sue raised by the pleadings and properly refused. 
Bank v. Murdock, 62 Mo. 70. Affirmed. Opinion by 
SHERWOOD, C. J.—Falkerson v. Thornton. 


—_ 
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SUPREME COURT OF IOWA. 
October Term (Dubuque), 1878. 


CRIMINAL LAW—PRACTICE — EFFECT OF WAIVER 
OF PRELIMINARY EXAMINATION.— The waiver of a 
preliminary examination by one charged with the 
commission of a crime will not estop him to aver or 
prove, upon a trial on a writ of habeas corpus, that the 
evidence against him is insufficient to warrant his 
detention. Opinion by ADAMS, J.—Cowell v. Patter- 
son. 


CONSTITUTIONAL LAW — ESTABLISHMENT OF 
COURTS BY POPULAR VOTE.—Chapter 143, Laws of 
1876, enacted by the general assembly of Iowa, which 
provides that any city in the State containing five 
thousand inhabitants, whether organized under a 
special charter or under the general incorporation act, 
may by popular vote establish a superior court,is con- 
stitutional. Opinion by Breck, J.—Lytlev. May. 


OFFICIAL BOND—LIABILITY OF SURETIES — SALE 
OF PROPERTY FOR ILLEGAL UsE. —1. The sureties 
on the official bond of a coroner are liable for his neg- 
ligence while acting as sheriff, it being one of his du- 
ties prescribed by statute to perform the duties of 
sheriff when that office is vacant, and it is no defense 
that the acts of their principal for which they are 
sought to be charged were done without authority of 
law, if they were done in his official capacity. 2. The 
fact that one who sells property knows that it will be 
put to an illegal use will not deprive him of the right 
to enforce a lien upon the property in the hands of an 
officer having it in custody. Opinion by ROTHROCK, 
C. J.—Freeman v. Haw. 

EASEMENT—WHEN DOES NOT Pass BY CONVEY- 
ANCE OF REALTY—WATER-POWER.—Action by the 
owner of a woolen mill for the abatement of adam con- 
structed below the mill by the defendants, and the re- 
covery of damages for injury to the plaintiff’s water- 
power, caused by its maintenance. The land owned 
by both plaintiff and defendants was formerly owned 
by the same person who conveyed the portion now 
occupied by defendants to their grantor, with the right 
to maintain a dam, which right however was never ex- 
ercised by him, and his deed to defendants contained 
no grant thereof. Before the conveyance to defend- 
ants the grantor of plaintiff acquired title to the land 
and water-power now occupied and used by plaintiff’s 
mill. Held, that the right to maintain a dam not hay- 
ing been exercised by defendants’ grantor, did not be- 
come an easement appurtenant to the property, such 
as would pass by a conveyance thereof without a 
special grant, and that defendants took the land sub- 
ject to plaintiff’s right to use the water-power ac- 
quired by its grant. 2. Plaintiff’s grantor acquired 
the right by parol from the then owners to construct a 
mill-race through certain land. Held, that after the 
race Was constructed, the right constituted an ease- 
ment which was irrevocable, and which passed to 
plaintiff by implication with the conveyance of the 
mill and water-power. Opinion by ADAMs, J.—De- 
corah Woolen Mills Co. v. Greer. 

December Term, 1878. 

MECHANIC’s LIEN CAN NOT BE ACQUIRED ON 

PUBLIC BUILDING.—A mechanic’s lien can not be ac- 


quired on a public building, as such buildings are ex- 
empt from execution under the statutes of the State. 
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Citing, with approval, Bouton v. Board of Supervisors 
of McDonough Co., 5 Cent. L. J. 105, 108; Quinn. 
v.Allen, Id. 271. Opinion by Day, J.— Loring v 
Small. 


_ 
——_— 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


November Term, 1878. 


INTEREST—VOLUNTARY PAYMENT OF MORE THAN 
LEGAL RaTE. — Under the statute of 1867, ch. 56, § 2, 
providing that it shall be lawful “‘to contract for pay- 
ment and receipt of any rate of interest, provided 
however, that no greater rate of interest than six per 
centum per annum shall be recovered in any action, 
except where the agreement to pay such greater rate of 
interest is in writing,” if a greater rate than six per 
cent. is voluntarily paid, the excess over six per 
cent. can not be recovered back. Opinion by MORTON, 
J.—Marvin v. Mandell. 


MARINE INSURANCE—DEVIATION.—By the terms of 
a policy a vessel was insured “at and from Plymouth 
to the Banks, cod-fishing, and at and thence back to 
Plymouth.” No usage was shown in such voyages to 
leave the Banks and go into port for bait, but it ap- 
peared that it had been the practice to take out a lim- 
ited supply and rely upon obtaining an additional sup- 
ply at the Banks. Held, that a departure from the 
Banks for the purpose of renewing the supply which 
was nearly exhausted, could not have been contem- 
plated by the parties in making the policy, and that 
the deviation discharged the insurer. Opinion by 
ENDICOTT, J.—Burgess v. Equitable Ins. Co. 


CORPORATION—S@BSCRIPTION TO CAPITAL STOCK 
—CONTRACT.—The defendant signed a subscription 
paper which recited the incorporation of the ‘*Ka- 
tama Land Company,” and that its capital stock was 
“fixed at fifty thousand dollars,” and which contained 
the following agreement: ‘Now, therefore, the under- 
signed hereby associate themselves together to form 
said corporation, and severally subscribe for and agree 
each with the other and with said corporation to take 
the number of shares in said corporation affixed to 
their respective names, and to pay therefor the sum 
of one hundred dollars per share at such time as shall 
be determined, upon the organization of said corpora- 
tion.”” The defendant subscribed for ten shares; the 
corporation called a meeting for the purpose of organ- 
ization; the meeting appointed a committee “ to re- 
port the names of subscribers to the original amount 
of capital stock of fifty thousand dollars,” and the 
committee reported a list not including tbe defendant’s 
name. The meeting voted to increase the capital 
stock to one hundred thousand dollars. An assess- 
ment of twenty-five dollars per share was levied upon 
the capital stock, and the defendant was sued as a 
stockholder. Held, that the contract contained two 
promises by the defendant; one that he would take ten 
shares of the parvalue of one hundred dollars each in 
a corporation of which the capital stock is fixed at 
fifty thousand dollars, and the other, which is collat- 
eral to the first, that he would pay one hundred dol- 
lars upon each share at such times as should be de- 
termined by the corporation. It was one of the essen- 
tial conditions of each of these promises that the cap- 
ital stock of the corporation should be fifty thousand 
dollars. He agreed to take and pay for one-fiftieth part 
of the capital stock of the corporation, and this action 
would impose upon him a contract different from that 
into which he entered. Atlantic Mills v. Abbott, 9 
Cush. 423. Opinion by Morton, J.—Katama Land 
Co. v. Jeringan. 








SUPREME COURT OF WISCONSIN. 


January, 1878. 


ELECTIONS — PRIMA FACIE RIGHT TO OFFICE — 
EVIDENCE.—1. When the result of the canvass of 
votes cast at a legal election, as declared by the proper 
canvassing officers, shows the election of a certain per- 
son to a particular office, and he qualifies within the 
time and in the manner prescribed by law, he is enti- 
tled to the office as against every other person laying 
claim thereto, until the result so declared is set aside 
by the judgment of some competent court in a direct 
proceeding for that purpose; and every other person 
who assumes to exercise the duties of such office (as 
by holding over after the expiration of a former term), 
must be treated as a mere intruder or usurper, in any 
proceeding against him to compel him to deliver up 
the books and papers pertaining thereto, or to recov- 
er moneys or other property in his hands which he is 
required by law to deliver over to his successor in of- 
fice. 2. It makes no difference in the application of 
the foregoing rule, that the predecessor in office was 
himself a candidate for re-election, and, on the 
ground of some alleged error or fraud in the vote or 
the canvass, or the declaration of the result, claims 
that he and not his opponent was duly elected. Such 
claimant, not having, by mandamus (as might be done 
in a proper case), compelled the canvassers to give him 
the certiticate of election, can not retain the office as 
against an opposing claimant of the character above 
described, who demands the same, and put the latter 
to an action of quo warranto, but must himself pro- 
ceed by such an action. 3. In an action on the official 
bond of O as town treasurer, for his neglect to deliver 
moneys, etc., in his hands to his successor, the evi- 
dence for plaintiff was, that at the close of the polls 
on the day of election the chairman of the town board 
of supervisors announced publicly as the result of the 
election that one S was elected to the office of treas- 
urer; that a statement of the result of the election 
was drawn up on the records of the town by the au- 
thority of the inspectors, and signed by the town 
clerk, but not signed by the inspectors as required by 
the statute; that this statement showed the whole 
number of votes cast and the nnmber cast for 
each candidate, from which it appeared that 8 
had a majority of the whole; that the statement 
made by the town clerk to the county clerk, as 
required by statute, showing the names of the persons 
elected to the several town offices at snch election, con- 
tained the name of S as town treasurer; that the town 
clerk also, six days after the election,. notified S in 
writing of his election; that S duly qualified. O, in his 
answer and testimony, did not deny that S received a 
majority of the votes cast, or that the tally sheets 
showed a majority for S$, but claimed that he 
himself received a majority of the legal votes cast. 
Held, that the evidence as to S8’s right was properly 
admitted, and warrants a judgment that there 
was a breach of the bond in suit, in O.’s failure 
to pay over to S. the moneys in his hands. 4 
The mere fact that O., for afew days after his term 
expired, refused to deliver up the books and papers, 
and performed some duties pertaining to his office, did 
not render him treasurer de facto in such a sense as to 
prevent a recovery in this action of moneys in his hands 
which he ought to pay over to S.; he having had no 
color of title, and there having been no unreasonable 
delay in asserting the rights of S. or in bringing this 
action. 5. The act of S., in taking and filing the oath of 
office and his official bond, and demanding of O. the 
moneys, books, etc., in his hands, would have been 
sufficient to warrant quo warranto against him by a 
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hostile claimant. [ORTON, J., dissents from the judg- 
ment, holding, 1, that it does not appear from the rec- 
ord that at the town election in question there was any 
canvass of the votes, or determination of the result by 
the inspectors, or that the names of the persons de- 
clared to be elected were ever read to the town meeting 
by the clerk, or that the inspectors ever drew a “‘state- 
ment in writing” and “ certificate ”’ such as the statute 
requires, or that any such statement or certificate by 
them was left by the town clerk, or recorded in his 
office. Tay. Stats. 360, §§ 62,63. 2, that in the absence 
of these S. has no prima facie right to the office. 3, 
that in the absence of any person having such a prima 
Sacie right, the former treasurer, holding over after his 
legal term, is de facto treasurer, and not an intruder, 
and is under no obligation to deliver the moneys and 
other property of his office to any person claiming to 
his successor.] Opinion by TayYLorR, J.—Supervi- 
sors.of La Point v. O'Malley. 


atin 
—_ 


SUPREME COURT OF INDIANA. 


November Term, 1878. 


PROMISSORY NOTE — SURETY — EXTENSION OF 
TIME.—Where the fact of suretyship does not appear 
upon the face of the note sued on, both signers ap- 
pearing to be principals, to maintain the defense of 
suretyship, and the discharge of the surety by extension 
of time to the principal, the defendant must allege and 
prove that the plaintiff had notice that he was surety 
on the note at the time the plaintiff agreed with the 
principal to extend the time of payment. 2 Met. Ky. 
247; 17 Conn. 97; 29 Iowa. 420; 8 Pick. 423; 4 N. H. 
221. Opinion by PERKINS, J.—Davenport v. King. 





PARTNERSHIP— DISSOLUTION OF FIRM—RIGHTS 
OF PARTNERS.— The Indianapolis Cotton Man. Co. 
sued appellants for goods sold and delivered. Appel- 
lants answered that the plaintiff agreed to give them 
the exclusive sale for five years of the warps manufac- 
tured by the plaintiff, for the sale of which defendants 
were to receive commissions, etc., alleging a breach of 
the contract by the plaintiff, and claiming damages. 
The plaintiff replied that after the execution of said 
agreement, the firm of Dickson & Co. (composedof the 
appellants) ceased to exist, and so the defendants had 
abandoned said contract. A demurrer to this reply 
was overruled, and the plaintiff had judgment. WorR- 
DEN, J., says: ‘* The contract executed by the defend- 
ants as partners, became the joint contract of all the 
defendants. 37 Ind. 264. They were jointly bound to 
the same extent as if they had each signed the contract 
in their individual name. The fact that the defendants 
were partners was of no special importance in any as- 
pect of the case, except that they might sign the con- 
tract in the firm name, by one of the members of the 
firm. The continuance or discontinuance of tbe part- 
nership between the défendants did not affect, in any 
way, their obligations to the plaintiff, or the plaintiff’s 
obligation to them. The cessation of the partnership, 
therefore, was not an abandonment of the contract on 
the part of the defendants, nor did it authorize the 
plaintiff to treat the contract as rescinded. 16 Hurl. & 
N. 578; Par. on Part., 394; 1 Hoff. 524. The court erred 
in overruling the demurrer tothe reply.” Judgment 
reversed.—Dickson v. Indianapolis Cotton Mnfy. Co. 











QUERIES AND ANSWERS. 


| [The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 











will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particluar cases must, for want of space, 
be invariably rejected. Anonymous communications are 
not requested. ] 


QUERIES. 


8. ARE NATIONAL BANKS subject to a license or oc- 
cupation tax by the State? Is any of their property, 
except shares and realty, subject to State tax? * 





9. A HoLps Two NoreEs secured by vendor’s lien, 
one due, the other not due, how will he proceed so as 
to preserve the lien as to both notes without waiting 
until the second becomes due? Can he foreclose on 
first subject to second? Suppose he can and sells for 
enough to pay it, what are the rights of debtor who 
tenders payment at maturity of second? In above 
case, would the matter be altered if the second note 
had been transferred by A? 








NOTES. 





JUDGE BLODGETT’s vindication is complete. In a 
report signed by every member of a committee of Con- 
gress, composed of men from both the political parties, 
and from every section of the country, the charges 
made against him, and which have been before the 
public for months past, are declared not to have been 
proven. That no other result was possible, we intima- 
ted a fortnight ago; of his perfect innocence of the 
matters charged, the judge’s friends have, from the be- 
ginning of the investigation, been assured. That the 
attacks were as groundless as they have been persist- 
ent, is now clear; and the bench @gd bar everywhere, in 
fact the whole country, can not rejoice that the out- 
come is as it is. We are spared the spectacle of a judge 
of the Federal Court standing at the bar of the Senate, 
while the sight of a just judge coming unscathed 
through the fires of misrepresentation and calumny, is 
a matter of which the nation may well feel proud. 
Walter S. Cox, of Washington City, has been ap- 
pointed and confirmed an Associate Justice of the Su- 
preme Court of the District of Columbia.—The 
newly-appointed Judge of the Federal District Court 
at Philadelphia, took his seat for the first time on the 
26th ult. Judge Butler was addressed, on behalf of the 
bar, by Hon. Eli K. Price, and responded in graceful 
terms. In the course of his remarks Mr. Price said: 
“You have now taken a seat heretofore occupied by 
distinguished men and jurists; by Francis Hopkinson, 
who had signed the Declaration of Independence, and 
was appointed by George Washington, by Richard Pe- 
ters, by Joseph Hopkinson, by A. Randall, by John K. 
Kane, and John Cadwalader. When this court was 
opened by your first predecessor, in 1790, there had 
been published by him, in February, 1789, his ‘ Judg- 
ments in the Admiralty of Pennsylvania,’ a paper-cov- 
ered book of 131 pages. It was the first printed volume 
of all American reports. Now there have been printed, 
of American Reports, 2,823 different volumes.’’ 
Henry E. Wallace, senior editor of the Philadelphia 
Legal Intelligencer, died in that city on the 23d ult. 
Mr. Wallace was born in Philadelphia in 1824, and was 
admitted to the bar in 1836. In 1843 he founded the 
paper with which he was connected atthe time of his 
death, and which is, therefore, the oldest law journal 
in the country. In 1856, Mr. Wallace issued the first 
volume of the Philadelphia Reports. He published 
nine complete volumes, and at the time of his death he 
had personally revised the proofs of the larger part of 
the tenth volume. He was an industrious and careful 
reporter. 











